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Before S. S. Sandhawalie, C.J. and C. S. Tiwane, J.
STATE OF PUNJAB, Petitioner
Versus.
FIANS RAJ and others.- -Respondents.
Criminal Revisiin No. 3-R of 1980.
September 7, 1981

Code of Criminal Procedure (11 of 1974) —Section: 395(2)
Criminal Law (Amendment) Act (XLVI of 1952)-—Sections 6 a?:d
g Prevention of Corruption Act (11 of 1947). —Section 5(2) —Special
Judge appointed under the aforesaid section 6—Whether competent
to make a reference to the High Court under section 395(2) of the
Code—Special Judge—Whether to be deemed to be a Court of

Sessions for such a reference.

Held, that sub-section (3) of section 8 of the Criminal Law
(Amendment) Act. 1952. manifestly lavs dowm that the Court of
Special Judge shall be deemed to be a Court of Sessions. Tn the
eve of law the Special Judge stands comoletelv equated with the
Court of Sessions barring exceptions svelled out in sub-section (3-A)
or any other law. Once that is so. it is equallv orovided hy sub-
section (3) that the provisions of the Code of Criminal Procedurs
would be applicable subject to the provisions of sub-sections (1
and (2). In the matter of making a reference to the High Court
under section 395(2) of the Code, there is no inconsistencv between
the two statutes, nor are the saving provisions of sub-sections (1)
and (2) of section 8 in anv wav attracted. Consequently, it would
follow that the Svecial Judee would automaticallv be clothed with
the powers of a Court of Sessions bv section 395(2) of the Code
and can, therefore, validly make a reference to the High Court on
& point of law. (Para 3)

(’;ase repdrted under section 438 Cr PC. by Shri H. L. Randev,
Svecial Judge, Jullundur Nivision. Jullundur.—vide his order dated
(E’!-th Januam._ 1_980 to this Hon’ble Court wunder section 395(2)
(;;-‘;Z.C. for deciding the important question of law arising in the

' Cagze referred by Hon’ble Mr. Justice C. 8. TYwana. on 2

. stice C. S, . 24th
i\fovember: 1980 to fhe laraer Bernch for the oninion of the impor-
ant auestwn‘ of law reised by the Sverial Judne. involved in the
rase. The Dinision Rench eoneictina of Hon’hle the Chief Juctice
Mr. S. S. Sandhawalia. and Hon’ble Mr. Instics C. S. Tiwana. has
finally decided the cose on Tth Septemb++ 1981, S .

D. S. Brar, A. A. G. Punjab, for the Petitioner.

P. 8. Mann, Advoeate, for the Resporndents.



11

State of Punjab v. Hans Raj and others (8. 5. Sandhawalia. C.J.)

JUDGMENT
S. S. Sandhawalia,'C.J.

(1) Whether a Special Judge appointed under section 6 of the
Criminal Law (Amendment) Act, 1952, is competent to make a
reference on a point of law under section 395 (2) of the Code of
Criminal Procedure is the question which has arisen at the very
threshold in this case. :

(2) The proceedings arise from the registration of a case under
section 5(2) of the Prevention of the Corruption Act together with the
allied offences under Sections 120-B. 467, 468 and 471 of the Indian
Penal Code against Shri Harbhajan Tal Moudgil, Tehsildar. Ramesh
Chand Patwari. and Dhian Singh and some others. During the course
of investigation. the Chief Judicial Magistrate, Gurdaspur, by an
order dated the 30th of July, 1977, had tendered pardon to one of the
accused persons. namely, Dhian Singh. Thereafter, the statement
of the said Dhian Singh as approver was recorded by the Chief Jud!-
clal Magistrafe on the same day and subsequently another state-
ment under section 164 of the Code was recorded by the Judiclal
Magistrate, Tst Class, Pathankot, on the 5th of August. 1977. Later,
the challan in the case was presented before the Sub-Divisional
Judicial Magistrate, Pathankot, on the 18th of December, 1978, and
H. L. Moudeil aforesaid made his appearance before him or the
93rd of December, 1978, but thereafter he absconded. Warrants for
his arrest were then issued but before these could be executed he
presented a petition »nder section 482 read with section 397 of the
Code in the Hioh Court praving that the proceedings against him
pending before the Sub-Divisional Judicial Magistrate should be
quashed. On 2nd February. 1979. this petition came up before
Bains, J.. and was allowed by an order the operative part of which
1s as follows :— '

“ * * * offence are triable by a Special Judge in view of the
provisions of Section 7 of the Criminal Law (Amendment)
Act. In this situation, the Magistrate had no power to
take cognizance of the case as there is no commitment
needed in these proceedings. T do not know how the
learned magistrate took cognizance of this case and how
he dealt with the matter when the same was exclusivelv
triable by a Special Judge.
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The learned State counsel also could not defend the impugned
order of the Magistrate and could not show me any
material under which the case could be dealt with by the
Magistrate. In this situation, the impugned order is
quashed and it is directed that the ~ case against the
petitioner be transferred to the Additional Sessions Jurige
Gurdaspur, exercising the powers of the Special Judge
under the Act.”

In accordance with the above the case then went to the Court of the
Special Judge, Gurdaspur, and thereafter was transferred to the
Court of Bpecial Judge, Jullundur, under a notification issued on
the 16th of March, 1979.

(12) Meanwhile, the State of Punjab moved a petition for leave
to appeal to the Supreme Court and Bains, J., whilst dismissing
the same by his order dated the 12th of November, 1979, made the
following further observations :—

“In this case registered under the prevention of Corrupticn
Act, only the Special Judge has jurisdiction to try such
cases in view of the provision of section 7 of the Criminul
Law (Amendment) Act, 1952, and under section 8 of the
gaid Act the Special Judge can also tender pardon. The
prosecution in this case should have approached the
Special Judge instead of Judicial Magistrate for tendering
pardon to Dhian Singh, one of the accused, but instead it
approached the Magisirate for such purpose. In my
view, the Magistrate has no power under the Criminal
Law Amendment Act to deal with such cases. Howevar
he has got some powers under section 308, Criminal
Procedure Code, to tender pardon. The Magistratie, after
tendering pardon to an accused person and examin-
ing him as a witness, has o commit the case

- for trial to the Court of Session if the offence is triable
: exclusively by that Court or to a Court of the Special
Judge appointed under the Criminal Law Amendment
Act, 1852, if the offence is exclusively triable by that
Court. Tt is settled law that where special provision is
made under a special enactment for certain offences, then

-
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that procedure is to be followed and not the general
procedure. Under section 7 of the Criminal Law
(Amendment) Act, the Special Judge is empowered to
try cases under the Prevention of Corruption Act, which
is a special enactment and under section 8 of the
Criminal Law Amendment Act he is also empowered to
tender pardon. At the time of hearing of the revision
betition, counsel for the State did not oppose the transfer
of the proceedings from the Court of the Judicial
Magistrate to the Court of the Special Judge., So the
whole -proceedings, including the tendering of pardon
were transferred to the Special Judge.”"

Subsequently during the course of the trial before the Special
Judge when the case was fixed for recording of the prosecution
evidence, the Public Prosecutor on the 17th of January, 1980, raised
the objection that in view of the aforesaid observations of Bains, J.
the question, about the admissibility of the evidence of the approver
and the validity of the pardon tendered by the Chief Judicial
Magistrate would not ‘arigse. It was also. urged that the Sub-
Divisionai Judicial Magistrate was required to pass an order of
committal under section 306(5)(a) (ii) of the Code before the case
could be tried by the Special Judge. The trial Judge then doubted
its own powers to send the case back to the Suh-Divisional Judicial
Magistrate in view of the specific order of transfer passed by the
High Court itself. Faced with a rather diffcult legal situation the
Special Judge has framed the following three questions of law and

referred them under section 395 (2) of the Code for decision by the
High Court:— '

y
(1) Whether T would be legally competent to continue with

this case when the challan was presented by the prosecu-
. tion in the Court of Sub-Divisional Judicial Magistrate,
after choosing one of the two options open to it under
section 306(5) Cr. P.C. and section 8 of the Criminal Law
(Amendment) Act, 1952, and the case was not committed
by him to the Court of Special Judge, rather it was
received by him through transfer under the said order of

his Lordship and subsequently received in this Court under
. general order of transfer.
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(2) Whether I would be competent to tender fresh pardon to
Dhian Singh under section 8(2) of the Criminal Law
(Amendment) Act of 1952 when he has been alrescy
tendered pardon by the said Chief Judicial Magistra.e
under section 306(3) Cr. P.C. on having been approached
for the purpose by the prosecution under section 306(1) f
the Code during the investigation of the case.

(3) Whether in the absence of fresh tender of pardon by ‘e
under section 8(2) of the Criminal Law (Amendment)
Act, 1952 Dhian Singh is to be deemed o be a competent
witness in the case by virtue of his having been tenderid
pardon by the said Chief Judicial Magistrate under sectivn
306(3) Cr. P.C. on having been approached by the prosecu-
tion under section 306(1) Cr. P.C. during the investigaticn
of the case.” :

At the very out set the very competency of the aforesaid reference
was sought to be challenged, on the ground that section 395(2)
authorised only a Court of Session or a Metropolitan Magistrate to
make a reference on a guestion of law to the High Court. owas
contended that since the words ‘Special Judge' did not even remotel;
figure in section 395, there was no statutory warrant for such
reference by him. It would appear that the aforesaid contention
arises from an overly isolated approach to the provisions of section
395 of the Criminal Procedure Code, 1973. The relevant sub-seeti.
thereof which alone is relevant is in the following terms (—

“395(2) A Court of Session or a Metropolitan Magistrate msy,
if it or he things fit in any case pending before it or him
to which the provisions of sub-section (1) do not apply
refer for the decision of the High Court any question of
law arising in the hearing of such case.”

It is true that the aforesaid provision authorises a reference only by
the Court of Session or a Metropolitan Magistrate. However, for
resolving the issue before us the aforesaid provision has to be read
harmoniously with section 8 of the Criminal Law Amendment Act.
1952. It is apt to read the relevant provisions thereof as well:—

“S. 8(1) . . .
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(2) * . *

(3) Save as provided in sub-section (1) or sub-section (2), the
provisions of the Code of Criminal Procedure, 1888, shall,
; so far as they are not inconsistent with this Act, apply to
the proceedings before a Special Judge; and for the
purposes of the said provisions, the Court of the Special
Judge shall be deemed to be a Court of Session trying
cases without a jury or without the aid of assessors and a
person conducting a prosecution before a Special J udge
shall be deemed to be a public prosecutor.

(3A) In particular, and without prejudice to the generality of
the provisions contained in sub-section (3), the provisions
of sections 350 and 548 of the Code of Criminal Procedure,
1898, shall, so far as may be, apply to the proceedings
before a Special Judge, and for the purposes of the said

. provisions a Special Judge shall be deemed to be a
' Magistrate.”

As a matter of legislative history it is worth recalling that the
aforesaid sub-section (3A) was inserted by way of amendment by
Act No. 2 of 1958, This was apparently done to resclve a conflict of
judicjal precedent as to whether a Special Judge was striuto sensu
a Court of session only or it could equally exercise the powers of a
Magistrate where so required. The amending Act was, therefore,
to effectuate the above-said purposes and it seems to be plain that
sub-section (3A) of section 8 is in the nature of an exception to the
general provision contained in the previous sub-section (3).
Obviously .in the present context these exceptional provisions of
sub-section (3A) are not attracted and the applicability of sub-
section (3) alone calls for consideration. This manifestly lays down
that the Court of Special Judge shall be deemed to be a Court of
Session. Once this is so, the following dictum of the Privy
Council in Commissioner of Income-taxr v. Bombay Trust Corpora

tion Ltd., (1), with regard to such a deeming provision becomes
straightaway applicable :—

**e¢*. Now when a person is ‘deemed to be'. something the
only meaning possible is that whereas he is not in reality

" (1) AIR 1930 P.C 54, T
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that something the Act of Parliament requires him to be
treated as if he were.”

It, must,, therefore, be held that it thereye 'of lat/ the‘Spgg:i'af .fudge
stands completely equated with the Cétrt of Seision barring excep-
tions spelled out in swh-section (3A% or alij other law. Once that
Is 50 it is. equally provided 'by sub-section (3) tH#"the provisions of
the Code of Criminal Procedure wodid be applicable“Subject to  the
provisions of sub-sections 1) and «(2): Nowil is the b\éi‘nmon case
hére that on. this point there is 'tloiftcorisistehcy be'twb'é'fl": the two
statutes nor are:the saving provisiens of sub-8ections (1) -and (2)
of Section 8 in"any way attracted.: Consequetitly, it' would follow
that the Special Judge would automatically be Iclotheq wi{;h the
pawers of a Court of Sessidn by..section 395(2) of the Code and can,
therefore validly make a referende on a ‘pointf‘-of'fag\{.

. {3} Even though the ‘matter ‘appears to be plain on;'brinciple,
authority. though not directly -covering the point is not_ "Tdcking by
way - of  analogy. In State of Delhi v. S. M. Krishh&:sf\w'dmy and
others, (2), i twas held that-a Special Judge is éleemed in the eye of
law to be a Court of Sessions and, therefore, could issue a commission
as warranted-by*section 503 of the Code. : : e

e - L i . S
(4) To conclude on-this aspéct the rolevint statutory. Dbrovisiops,. ,
when read.logether as also on principleé dnd precedent ‘_ﬂ‘;:ere: watiid
be_little doubt that a Special Jadgs is competént to make a reference ;-
on a guestion of law arising inh case béfdrfé him, et

’ 5 f .

o
R
‘

.+ (5) The 1nitial hurdle having been croéséd., one may straight.
away advert.to the threé<uestions framedwb*y ‘th‘e.__' learned Special .
Judge.. There is little doubt that the true answer tg..the:legal
qQuestion implied: thérein requires an* ifidepth "¢onsideration: This 4
wauld appear to be manifest from the erudite, and exhaugtive. order
of reference made by rhy learned brothér C. S. Tiwang, J., and the
doubts raised therein which mnecessitatéd’ii. Hdiirévex, it is the ficm.
stand of both the learned counsel for the State as, also of..the
respondent that for the purposes of this reference we are naw.pre-
cluded from examining the aforesaid legal question afresh in view

of the fact that the judgment of Bains, J., covering the present case

.(2) AIR 1954 -Pl, 294. N

[
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. has achieved finality. | As at present advised, we see no reason to
take a view confrary to the joint and firmi stand of both the
learned counsel for the parties. This appears to be the more so in
View of the settled cannon of criminal law that there is no power nt
review in the Criminal Court after judgment has been rendered
‘Recently, it has been authoritatively reiterated by the final Court

in:the- following words in State of Orissa v. Ram Chander Agarwala
ete; 3. - . !

“In the result we accept the contention put forward by Mr
Mukherjee for the state and hold that High Court has no
power to revise its own order. The appeal is allowed.”

(6) It is in the light of the above that the learned counsel for
the parties appeared to be correct in their stand that the judgment
of Bains, J, in this very case having achieved finality the same
cannot Be reviewed or revised either directly by him or indirectly
by this Division Bench by rendering an answer to the questions of
law contrary to what had been laid down in the earlier judgment. It

'fma}'r be kept in mind that even sitting singly the judgment of
Bains, J., is the judgment of this High Court and it having achieved

finality it cannot now be altered or modified by a flanking attack
before the Division Bench,

(7) Now: a look at the three questions of law framed by the
learned Special Judge would indicate that these are not framed in
abstract but in the peculiar context of the case before him. The
competency and the power of the Special Judge here is not an
open issue but is within the close circuit of the earlier order of the
High Court rendered by Bains J. We would, therefore, scrupulously
‘avoid to opine on thig legal question in abstract (despite considerable
doubts raised with regard to the correctness of the view taken by
Baing J.) because it appears to us that in any case that Court of
‘Special Judge is now bound by the earlier judgment of the High
Court and cannot deviate therefrom.

(8) The aforesaid aspect becomés_,highlightec_l,whep,-w‘ewed in
the fol]o'wiﬁg'bqrrecf_seqﬁence. The .challxan in the_ present case was
Pirevented befors'the SubiDivisional Magistrate. _on_. the. 18th of

Decémber; 1978, Whilst theé’tender of pardon’ was evenr ‘earl‘liei;,dqug
BN L P, ST 7T W | Lo s oo AR

et PN YL S DR A
(3) AIR-1979 S.C. 81,
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the course of the investigation. These proceedings including the
cognizance taken by the Sub-Divisional Magistrate were the specifie
subject-matter for quashing before Bains J., anlt it was held in ne
uncertain terms that no cognizance of the case could be taken and it
could not have been dealt with at all by ‘him as the same was
exclusively triable by a Speecial Judge. In terms the proceedings
before the Sub-Divisional Magistrate were quashed and the whole
case was transferred to the Court-of the Speclal Judge, Gurdaspur.
Against fthis the State sought special leave to appeal to
the Supreme Court and apparently after hearing arguments.on order
was passed on the 12th of November, 1979, which set at rest all doubts
with regard to the tender of pardon also because it was clarified that
the whole proceedings including the tendering of pardon had been
transferred to the Special Judge by the earlier judgment. Against the
aforesaid order the State presented a Special Leave Petition which
admittedly has been dismissed in limine.

;

(%) It would thus be manifest that at least so far'as the present
case Is concerned the afore-quoted judgment of Baing J., has achieved
finality with regard to the present proceedings. It is.therefore, not
possible to travel beyond the field covered by this judgment (and in
particular because of the dismissal of the Special Leave. Petition by
the Supreme Court) for the purpose of answering the three questions
of law in the pecullar context in which they have been raised:

(10) One may now' advert to the three questions seriatim. The
first pertaing to the competency of the trial Court to continue with
the case in view of he suggested inflrmity that the challan had
Divisional Magistrate and the latter had not committed it to the
Court of Special Judge. I would take the view that the prior histery
of the proceeding is now no longer relevant for determining this
question. It is undisputed that the case was transferred to the Court
of Special Judge by the order of the High Court as recorded by
Baing J., and as already noticed the sald judgment having achleved
finality continues to govern the said transfer. Consequently the
Speclal Judge draws legal sanction to try the case by virtue of the
aforesaid judgment of the High Court. Any earlier infirmities with
regard to the presentation of the challan and the lack of the commid-
ment proceedings which are prior to the order of the High Court
cease to have any meaningful relevance. The answer to the first
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question is, therefore, rendered in the affirmative, that is, that the
Special Judge is competent to continue with the case and try and the
same.

(11) Adverting now to the second guestion, the position appeara
to me as identical. In his judgment dated the 12th of November,
1979, Bains J., had expressly opined as follows :—

“« % * % g0 the whole proceedings including the tender of pardon
were transferred to the Special Judge.”

As long as the aforesaid observations held the field the fact of the
earlier tender of pardon and its consequent effect has to be totally
jgnored from consideration. The judgment of the High Court had
expressly authorised the Special Judge for tendering of the pardon,
. whilst virtually quashing and wiping out of the earlier proceedings.
The answer to this question would, therefore, also be rendered in th

affirmative. - B

b

(12) In view of the above, the answer to the third question is
rendered rather hypothetical. Once it is held that the Special J udge
would be competent to tender a fresh pardon then this question
would not arise at all, if such a pardon {s later tendered to him as
it might well be. But even in ‘the absence thereof it would appear
that the true legal effect of the two judgments of Bains J, is that
the earlier proceedings before the Chief Judicial Magistrate and the
Sub-Divisional Magistrate having been quashed must now be deemed
as wholly still-born and virtually non-est. The position in the eye
of law must be viewed as if the case was straightaway instituted
{n the Court of the Special Judge and a blind eye must be
tirned to the proceedings prior thereto. In that  view of
the matter, in the absence of any fresh tender of pardon by the
Special Judge, Dhian Singh would continue to be in the position
of a co-accused and consequently would not be a competent witness.
Of course, the tender of a fresh pardon in compliance with the
requirements of law would again place Dhian Singh on the pedestal
of an approver and a witness as such. Question No. 3 {8 answered
in these terms. '

I would, therefore, answer the reference on the three questions
of law in the terms aforesaid.
HSE, T
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