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against the person concerned no second application on the same 
cause of action is competent, irrespective of the fact that such subse
quent proceedings were at the instance of one of the other persons 
mentioned in Section 7. It follows, therefore, that the impugned 
orders (Annexures P—1 and P—2) are clearly barred by the principles 
of res judicata and are consequently hereby quashed. This Writ 
Petition is accepted. In the circumstances, however, there will be 
no order as to costs.

N. K. S.

Before M. M. Punchhi, J.

PETER GILL,—Petitioner. 

versus

STATE OF PUNJAB AND ANOTHER,—Respondents.

Criminal Writ No. 138 of 1983.

May 12, 1983.

East Punjab Children Act (39 of 1949)—Section 34—Indian 
Penal Code (Act 45 of 1860)—Section 302—Child convicted for 
murder—Court reporting the case for orders of the State Govern
ment under section 34—Government ordering detention in Borstal 
jail till the convict attains the age of 21 years—No further order 
of detention before the convict attained the age of 21 years—Deten
tion of the convict after attaining that age—Whether valid.

Held, that when a youthful offender suffers a trial for the 
offence of murder, the Court trying him passes an order of convic
tion. Thereafter the East Punjab Children Act, 1949 makes in
roads to the sentencing powers of the Court. None of the choices 
given to the Court under the Indian Penal Code i.e., of imposing 
death penalty or sentencing the offender for life imprisonment, can 
be adopted. Thus the case of the child is reported for orders to the 
State Government under section 34(1) of the Act. Now, it is for 
the Government to order as to where the child should be detained. 
The only limit to the power being that the period of detention as 
ordered by the Government cannot exceed the maximum period of 
imprisonment to which the child could have been sentenced for the 
offence committed. It is noticeable that the Court has no choice 
in the matter of imprisonment after recording conviction under 
section 302 of the Code which has to be life imprisonment, but the
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detaining Government under section 34 of the Act has the choice 
to order for a lesser period than life imprisonment. This choice 
necessarily has to vary from case to case depending upon the facts 
and circumstances relating to the offender as also his antecedents 
and the circumstances in which the offence came to be committed. 
The State Government has to pass orders when the matter is 
reported to it for the determination of the period of detention. By 
no means can it be said that the Government passes an interim 
order for the youthful offender to be detained in a particular insti
tution uptill the attainment of the 21 years of age, further order of 
detention in another institution cannot be passed. Such an order 
can certainly be passed but prior to the expiry of the interim order 
of the detention in order to maintain continuity. Where no such 
order is passed for further detaining the convict after he attained 
21years of age, it being treated as a routine that he has been 
sentenced to life imprisonment and he is a life convict liable to be 
put in jail and his case to be considered for premature release 
under the Punjab Jail Manual, further detention of the youthful 
offender would be without any authority of law. The Punjab Jail 
Manual cannot be attracted unless the convict has undergone some 
actual sentence and the concept of premature release would be alien 
to the spirit of section 34 of the Act.

(Paras 4 and 5).

Petition Under Articles 226/227 of the Constitution of India 
praying that the entire record concerning the case of the petitioner 
may please he summoned and after the perusal of the same, this 
Hon’ble Court may he pleased to issue :—

(i) a writ of Habeas Corpus holding that further detention of 
the petitioner is illegal and is violative of articles 14, 19  
and 21 of the Constitution of India ;

(ii) a writ of Habeas Corpus holding that petitioner was 
entitled to be released forthwith on or before 21st 
October 1982 and that his detention thereafter is illegal;

(iii) Respondents be directed to award compensation to the 
petitioner for his illegal detention in contravention of 
Article 21 of the Constitution of India;

(iv) filing of certified copies of annexures be dispensed with;
(v) filing of affidavit in support of the petition be dispensed 

with;
(vi) cost of the petition be awarded to the petitioner.

V. K. Jindal, Advocate and Jatin Sal wan, Advocate, for the
Petitioner.

D. S. Keer, Advocate, for A.G. Punjab,
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JUDGMENT

Madan Mohan Punchhi, J.. (Oral)

(1) This petition for habeas corpus has been filed by Peter Gill 
who was convicted under section 302, Indian Penal Code while he 
was a child. The offence was committed on 21st April, .1976, and 
the petitioner on that date was 14½ years old. The Sessions Judge, 
convicting him for the offence, referred the case of the petitioner to 
the State Government under section 34 of the East Punjab Children 
Act, 1949 (hereinafter referred to as the Act). The State Govern
ment,—vide order dated 19th May, 1980, directed that the petitioner 
be detained in Borstal Jail, Faridkot, separate from other prisoners 
and hardened criminals till he attained the age of 21 years. The_pdfa
petitioner on the attainment of 18 years of age filed Criminal Writ 
petition No. 113 of 1981 in this Court challenging his detention after 
that date- His prayer was rejected by J. M. Tandon, J. on 21st 
August, 1981. Now, on the attainment of 21 years of age, he 
has again approached this Court praying that his period of detention 
having expired, he be set at liberty forthwith.

(2) The Joint Secretary to Government, Punjab, Department of 
Welfare, has filed a return on behalf of the State. The material 
facts, as alleged by the petitioner, have not been denied. It is stated 
therein that the petitioner was ordered to be detained in the Borstal 
Institute and Juvenile Jail up to 21 years. But no orders of deten-. 
tion not exceeding the maximum period of imprisonment, to which 
the petitioner could have been sentenced for the offience committed, 
have been passed. Stress has been put on the fact that the convic
tion of the petitioner would have normally attracted on him im
prisonment for life and as such he. having committed an offence of 
a serious nature, was not entitled to be released on the attainment 
of 21 years of age. In the additional affidavit filed today, the stand 
taken is slightly modified. It is maintained that youthful offenders, 
after the attainment of 21 years of age as a matter of policy, are to 
be put in normal jail on passing suitable orders about their further 
detention. The Government maintains that the petitioner was 
sentenced to imprisonment for life for the offence he committed and 
thus his detention for a life term was perfectly justified. Reliance 
was placed on Annexures R-l and R-2 whereunder the Government 
has ordered that Peter Gill can no longer be detained in Borstal 
Jail, he having attained 21 years of age and suitable orders about his 
further detention are required to be passed well in time; and further
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on 30th July, 1982, Peter Gill was ordered to be sent to another jail 
in the State on 4th August, 1982, and his case for premature release 
was advised to be sent if the convict has become eligible for pre
mature release.

■(3) Having heard the learned counsel for the parties on the sub
ject, it seems to me that the stance adopted by the State is utterly 
unconvincing. Section 34 of the East Punjab Children Act, 1949, 
is explicit in terms and may well be reproduced here:—

“34. (1) When a child is found to have committed an offence
of so serious a nature that the Court is of opinion that no 
punishment which, under the provisions of this Act, it is 
authorised to inflict is sufficient, the Court shall order 
the offender to be kept in safe custody in such place or 
manner as it thinks fit and report the case for the orders 
of the State Government.

(2) Notwithstanding the provisions of section 27, the State 
Government may order any such child to be detained in 
such place and on such conditions as it thinks fit, and 
while so detained the child shall be deemed to be in legal 
custody: ,

Provided that no period of detention so ordered shall exceed 
the maximum period of imprisonment to which the child 
could have been sentenced for the offence committed.”

(4) When a youthful offender suffers a trial, the Court trying 
him passes on order of conviction. In the instant case, concededly, 
the order of conviction under section 302, Indian Penal Code, is 
,thdhe against the petitioner. ■ Thereafter the East Punjab Children 
Act, 1949, makes in roads to the sentencing powers of the Court. 
None of the choices given to the Court under the Indian Penal Code, 
i.e-, of imposing death penalty or sentencing the offender for life im
prisonment, can be adopted. Thus, the case of the child is reported 
for orders to the State Government under section 34(1) of the 
aforesaid Act. Now, it is for the Government to order as to where 
should the child be detained. The only limit to the power being 
that the period of detention as ordered by the Government cannot
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exceed the maximum period of imprisonment to which the child 
could have been sentenced for the offence committed. Thus, in the 
instant case, Peter Gill could not have been detained for a period 
longer than life imprisonment. It is noticeable that the Court has 
no choice in the matter of imprisonment after recording conviction 
under section 302, Indian. Penal Code, which has to be life imprison
ment, but the detaining Government under section 34 of the Act has 
a choice to order detention for a lesser period than life imprisonment. 
And that choice necessarily has to vary from case to case depending 
upon the facts and circumstances relating to the offender as also his 
entecedants and the circumstances in which the offence came to be 
committed. These factors are merely illustrative and cannot be said 
to be exhaustive. But the point which I wish to emphasize here is 
that the State Government has to pass orders when the matter is 
reported to it for determining the period of detention. By no means, 
can it be said that if the Government passes an interim detention 
order for the youthful offender to be detained in a particular institu
tion uptil the. attainment of 21 years of age, further order of deten
tion in another institution cannot be passed. Such an order can cer
tainly be passed but prior to the expiry of the interim order of deten
tion, in order to maintain continuity.

(5) In the instant case, concededly, no such order has been 
passed for further detaining the petitioner after he attained 21 years 
of age. It is being treated as a routine that he has been sentenced to 
life imprisonment and he is a life convict liable to be put in jail and 
his case to be considered for premature release under paragraph 
516-B of the Punjab Jail Manual. I fail to see how that paragraph 
could be attracted unless the convict has undergone some actual 
sentence. As said before, sentencing powers are only with the Courts 
and not with the Government. As at present advised, I am of the 
view that the concept of premature release would be alien to the 
spirit of section 34 of the Act. Thus, it seems to me that the deten
tion of the petitioner in jail after 4th August, 1982, the detention 
being authorized uptil that date,' is without any authority of law. 
Consequently, he is to be set at liberty forthwith and I order ac
cordingly.

(6) For the foregoing reasons, this petition is allowed but with
out any order as to costs.

\
N-K.S. z


