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Before V.S. Aggarwal, J.
M/S KARM ENGINEERING WORKS,—Petitioner

versus
M/S M.S. ENTERPRISES,—Respondent 

C.R. No. 2697 of 1998 
The 29th September, 1998

Code o f C ivil Procedure, 1908— Order 15 R l. 5— S u it for  
eviction filed— No specific prayer made for arrears o f rent— Trial 
Court directing paym ent o f arrears o f rent w ith in  a time bound  
perio d  a n d  fu tu re  ren t from  m o n th  to m on th , fa i l in g  w hich  
p la in tiffs  defence shall be deemed to be struck o ff—Order 15 would  
come into p lay  only where both eviction and recovery o f rent are 
prayed for— In  the absence o f prayer for arrears o f rent the impugned  
order could not be passed threatening to strike o ff defence— In  any 
event it is not m andatory for the trial Court to strike o ff defence, 
which is a m atter o f discretion.

Held, th a t  a perusal of O rder 15 Rule 5 of the Code of Civil 
Procedure reveals th a t  it opens w ith  the words “in  any su it by a 
lessor for the eviction of a lessee after the determ ination  of his lease 
and for the recovery from him of ren t....”. I t  is abundantly  clear 
th a t  O rder 15 Rule 5 of the Code which perm its the Court to strike 
off the  defence on failure of the  ten a n t to deposit the a rrea rs  would 
come into play if su it is for the recovery of possession and for recovery 
of re n t or com pensation for use and occupation. The expression 
“and” occurring is well known to be conjunctive. Both the conditions, 
nam ely, it has to be a su it for eviction and also for recovery of the 
a rrea rs , m ust be satisfied. If  the su it was only for eviction of lessee 
and not for recovery, in  th a t  event O rder 15 Rule 5 of the Code will 
have no role to play. If in  every su it for eviction of the lessee, the 
a rrea rs  were directed to be deposited, in  th a t  event the re  was no 
point for the Legislature to add th a t  the su it has to be for recovery 
of re n t or com pensation for use and occupation.

(Para 10)
F u rth e r held th a t  when the a rrea rs  of re n t were not being 

claimed in  the su it in  question, in  th a t  event, the respondent was 
not justified  in  filing application under O rder 15 Rule 5 of the Code. 
The order of the tr ia l  Court, therefore, m ust be w ithdraw n.

(Para 11)
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Mrs. Abha Rathore, Advocate,—for the Petitioner 
Jagdev  Sharm a, Advocate,— for the Respondent 

V.S. Aggarwal, J.
(1) The p re sen t revision  petition  had  been filed by K arm  

Engineering Works, hereinafter described as the petitioner, directed 
aga inst the o rder passed by the  learned  A dditional Civil Judge 
(Senior Division) Faridabad, dated  15th May, 1998. By v irtue  of 
the im pugned order, the learned tria l Court in exercise of its powers 
under O rder 15 ru le 5 of the Code of Civil Procedure (for short “the 
Code”) directed the petitioner to pay the a rrea rs  of ren t w ithin th ree  
m onths failing which the defence of the petitioner would be deemed 
to have been struck  off.

(2) T he r e le v a n t  fa c ts  a re  t h a t  r e s p o n d e n t  M /s M .S. 
E n terprises had filed a su it for ejectm ent against the petitioner w ith 
respect to the p roperty  in dispute. I t  has been alleged th a t  the 
property  in question was le t to the petitioner. In itially  the re n t was 
Rs. 10,630 p er m onth which was increased to RS. 20,661 p er m onth. 
It was fu rth e r asserted  th a t  though petitioner is in  a rrea rs  of ren t 
bu t the civil su it is being filed for ejectm ent of the p etitioner only 
reserv ing  the rig h t to file a su it for recovery. The su it as such was 
being contested and in the w ritten  sta tem en t filed, it was pointed 
out th a t  it  is obligatory on the p a r t  of the respondent firstly  to 
te rm ina te  the tenancy. It was fu rth er the case of the p etitioner th a t  
it had set up construction of the shed and entitled  to the cost of th is 
construction. As regards the claim for the recovery of the a rre a rs  of 
re n t petitioner’s plea was th a t  such a righ t cannot be reserved and 
u nd er O rder 2 Rule 2 of the Code, a su it for recovery would be 
barred.

(3) D uring the pendency of the suit, an application was filed 
by the respondent for strik ing  off the defence of the petitioner. It 
was alleged th a t  the ren t is Rs. 20,661.75 per month. It is due from 
October, 1992 onwards. The petitioner has not deposited the said 
am ount and, therefore the defence of the petitioner should be struck  
off. The said application had been contested and in the reply filed it 
was alleged th a t in the p lain t itself only possession has been claimed 
and no a rrea rs  of ren t and, therefore, O rder 15 Rule 5 of the Code 
of Civil Procedure will not come into play. I t  was fu rth er contended 
th a t  the civil su it is not m aintainable because of the provisions of 
the H aryana U rban (Control of Rent & Eviction) Act, 1973.
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(4) Learned tr ia l  Court vide the  im pugned o rder held th a t  
once the a rrea rs  of ren t are due, the petitioner m ust pay the seme 
and directed the petitioner to pay the a rrea rs  of ren t w ith in  th ree 
m onths and fu rth er ren t m onth by m onth by 10th of succeeding 
m onth failing which the defence of the petitioner-defendan t shall 
be deem ed to have been stru ck  off. Aggrieved by the sam e, the 
p resen t revision petition  has been filed.

(5) L earned counsel for the petitioner assailed  the o rder of 
the tr ia l  Court on the ground th a t in  the facts, O rder 15 Rule 5 of 
the Code of Civil Procedure is not a ttrac ted  because a rrea rs  of ren t 
have not been claimed specifically and once the a rre a rs  of re n t are 
not claimed, such an  order i.e. the im pugned order cannot be passed.

(6) In  the facts of the p resen t case, the contention so raised 
has m erit and cannot be ignored. O rder 15 Rule 5 of the Code has 
been inserted  and made applicable vide notification dated  10th May, 
1991. I t  reads as under :—

“Order XV, Rule 5

(1) In  any su it by a lessor for the eviction of a lessee a fte r the 
determ ination  of his lease and for the recovery from him 
of re n t  or com pensation  for use and  occupation , the  
defendant shall, a t  or before the first hearing  of the suit, 
deposit the en tire  am ount adm itted  by him  to be due 
together w ith in te re s t thereon  a t  the ra te  of nine p er cent 
per annum  and w hether or not he adm its any am ount to 
be due, he shall throughout the continuation  of the su it 
regularly  deposit the m onthly am ount due w ith in  a week 
from the date of its accrual, and in the event of any default 
in  m aking the deposit of the entire  am ount adm itted  by 
him  to be due or the m onthly am ount due as aforesaid, 
the Court may, subject to the provisions of Sub Rule (2) 
strike off his defence.

E xplanation 1 : The expression first hearing  m eans the date 
of filing w ritten  sta tem en t or for hearing  m entioned in 
the sum m ons or w here more th an  one of such dates are 
m entioned the la s t of the dates m entioned.

E xplanation 2 : The expression en tire  am ount adm itted  by 
him  to be due m eans the en tire  gross am ount w hether as 
ren t or com pensation for use and occupation, calculated 
a t the adm itted  ra te  of ren t for the adm itted  period of
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a rrea rs  a fter m aking no o ther deduction except the taxes, 
if any, paid to a local au thority  in  respect of the building 
on lessor’s account and the am ount, if any, deposited in 
any Court.

E xplanation 3 : The expression M onthly am ount due m eans 
th e  a m o u n t due ev e ry  m o n th , w h e th e r  as  r e n t  or 
com pensation for use and occupation a t the adm itted  ra te  
of ren t, a fter m aking no o ther deduction except the taxes, 
if any, paid  to a local authority , in  respect of the building 
on lessor’s account. (2) Before m aking an  order for strik ing  
off defence, the Court may consider any rep resen ta tion  
m ade by th e  d efen d an t in  th a t  b eh a lf p rovided  such 
representation  is made w ithin ten  days of the first hearing 
or, of the expiry of the week referred to in  Sub-sec. (1) as 
the  case may be. (3) The am ount deposited under th is  
ru le  m ay a t any  tim e be w ithd raw n  by th e  p la in tiff; 
provided th a t such w ithdraw al shall not have the effect 
of prejudicing any claim by the p la in tiff d ispu ting  the 
correctness of the am ount deposited :

Provided fu rth er th a t  if the am ount deposited includes any  
sum s claim ed by the depositor to be dedmctible on any 
account, the Court may requite  the p la in tiff to furn ish  
the security for such sum before he is allowed to w ithdraw  
the same.

(7) The provisions of O rder 15 Rule 5 of the Code have been 
in te rp re ted  and a t  the ou tset it deserves observation th a t  it not 
m andatory  to strike  off the defence. The Suprem e Court in  the  case 
of B im al Chand Ja in  Vs. Gopal Agarwal (1), held th a t th is discretion 
is to be exercised carefully. In  p arag raph  6 of the judgm ent, it was 
held as under :—

“....A serious responsibility  rests  on the court in  the m a tte r 
and the power is not to be exercised m echanically. There 
is a reserve of discretion vested in  the court en titling  it 
n o t to  s t r ik e  o ff th e  d efen ce  i f  on  th e  fa c ts  a n d  
circum stances already existing on the record it finds good 
reason  for not doing so. I t  will always be a m a tte r for the 
judgm ent of the court to decide w hether on the m ateria l 
before it, notw ithstanding the  absence of a representation

(1) A.I.R. 1981 S.C. 1657
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under sub-rule (2), the defence should or should not be 
struck  off. The word “may” in  sub-rule (1) m erely vests 
power in  the court to strike off the defence. I t  does not 
oblige it to do so in  every case of default...”

(8) Even th is Court in  the case of Ja i Bhagw an  vs. Chandra  
M ohan and others (2), held th a t  it is the discretion of the C ourt to 
strike  off the defence or not to do so. The findings are as u nder :—

“(2) th a t  while exercising power under O rder XV, Rule 5, the 
Ck>urt is not always bound to strike off the defence in  the 
case of failure of a lessee to deposit the am ount of re n t or 
com pensation together w ith in te rest. R ather, the Court 
has the d iscretion  to strike off or not to s trik e  off the 
defence a fte r considering the representation , if any, made 
by the defendant and  the re levant facts brought on record 
of the Court.”

(9) Such a discretion, of course, exists w ith  the tr ia l  Court. 
B ut the basic question, as already referred  to above, is as to w hether 
the Court was justified  in  passing the order in  question  or not ? If 
the provisions of O rder 15 Rule 5 of the Code are not applicable, 
th en  such an  o rder directing the ten a n t to pay the a rre a rs  cannot 
be passed. As a corollary, it follows th a t  defence could also be not 
struck  off.

(10) A p erusal of O rder 15 Rule 5 of the Code reveals th a t  it 
opens w ith  the words “in any su it by a lessor for the eviction of a 
lessee a fte r the determ ination  of his lease and for the Recovery from
him  of re n t.....” I t  is abundan tly  clear th a t  O rder 15 Rule 5 of the
Code which perm its the Court to strike off the defence on failu re  of 
the ten a n t to deposit the a rrea rs  would come into  play if su it is for 
the recovery of possession and  for recovery of re n t or com pensation 
for use and  occupation. The expression “and” occurring is well known 
to be conjunctive. Both the conditions, nam ely, it has to be a su it 
for eviction and  also for recovery of the a rrea rs , m ust be satisfied . 
If  the su it was only for eviction of lessee and  not for recovery, in  
th a t  event O rder 15 Rule 5 of the Code will have no role to play. If 
in every su it for eviction of the lessee, the a rre a rs  were directed to 
be deposited, in  th a t  event there  was no point for the L egislature to

(2) A.I.R. 1996P&H 52
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add th a t  the  su it has to be for recovery of ren t or com pensation for 
use and occupation. In the present case in hand, as referred to above, 
specifically the respondent alleged th a t  a rrea rs  of ren t were not 
being claimed. The respondent pleaded in so many words and the 
re levan t portion of the p la in t reads as under :—

“.....The p la in tiff has already in stitu ted  a com plaint under
Section 138 of the Negotiable Instrum ents Act against the 
defendan t, w hich is pending in  the court of Sh. N.K. 
Kashyap, Additional Chief Judicial M agistrate, Faridabad. 
Vide this su it the p la in tiff  is only seeking ejectment and  
it has reserved its right to file a su it for recovery for the 
arrears o f rent at a la ter stage, i f  the need a r is e s .” 
(em phasis added).

(11) W hen the a rrea rs  of ren t were not being claimed in the 
su it in question, in th a t  event, the respondent was not justified  in 
filing application under O rder 15 Rule 5 of the Code. The o rder of 
the tr ia l  Court, therefore, m ust be w ithdraw n.

(12) Reliance was placed by the respondent on two decisions 
of th is  Court to contend th a t w hen a rrea rs  of ren t are not deposited, 
the defence deserves to be struck  off. B ut both the decisions to be 
referred  to 'herein  are distinguishable. In  the case of Suresh K um ar  
vs. Prem Chand  (3), the defence of the ten an t was struck  off and 
sim ilar was the position in the subsequent decision rendered in the 
case of Mrs. A blinder Chawla vs. Shri R.K. Gupta  (4). However, in 
both these cases, the su it was filed for eviction of the ten a n t and for 
recovery of the a rrea rs  of mesne profits. It is not so in the p resen t 
case. Herein, a t the risk  of repetition, it is mentioned th a t  no a rrea rs  
of ren t or dam ages for use and occupation were claimed. O rder 15 
Rule 5 of the Code does not apply. The tr ia l Court, therefore, was 
not justified in passing the impugned order.

(13) For these reasons, the revision petition  is allowed and 
the im pugned order is set aside.
R.N.R.

(3) 1993 (2) P.L.R. 408
(4) 1994 (2) P.L.R. 219


