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Before GS. Sandhawalia, J.
R.K. SARIN—Petitioner
versus
BALJITT KULARIA—Respondent
CR No. 4881 of 2011
Junc1,2012

A. Punjab Urban Rent Restriction Act, 1949 - Ss. 13 A,
18 A(3)(a), 18 A3)(h) and 18 A(4) - Code of Civil Procedure, 1908
- 0. V - Due service - Petition under S.13A of Rent Act filed - Notice
issued under registered covers - An option of dasti summons was also
given - Report of Refusal received and summons also received back
on refusal - Tenants summoned by way of publication in new-papers
- Tenant appeared and case adjourned for filing written statement
- Landlord_filed application that tenant had appeared on 20.11.2010
but failed to file leave to defend within statutory period - Tenant
Jiled reply wherein he pleaded that he was never served as envisaged
under Section 18(a) of Rent Act - Summaons received by him were
not as per proforma given in Schedule If of the Act - Rent Controller
declined leave to contest to tenant and ejegtment ordered - Tenant
challenged eviction of ground thar there was no valid service under
provisions of S.18(a)(2) and (3)(a) of Rent Act - Held summons not
properly served - Rent Controller was under duty to send copy of
summons by registered post and acknowledgement due and another
copy of summons to be affixed on conspicuous part of building - It
is only where service has been validly effected that the tenant gets

.an opportunity to contest the prayer for eviction by filing affidavit

and obtaining leave from Rent Controller - Reasoning given by Rent
Controller that service has heen validly effected is against statutory
requirements - Hence eviction order set-aside - Petition allowed,

Held, that a barc rcading of Scction 18-A (3)(a) gocs on to show
that summons have necessarily to be issued under Section 18-A (3)(a) and
haveto beissued in the form specified in Schedule 1T and have to be served
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upon the tenant in accordance with the provisions of Order 5 of the First
schedule of the Code Civil Procedure, 1908. In addition to that, the Rent
Controller was undcr a duty to send a copy of the summons by registered
post acknowlcdgment and another copy of summons had to be fixed at
conspicuous part of the building. Under Sub-clause (3)(b) of Scction 18-
Aofthe RentAct, where there is refusal to take delivery and an endorsement
is (o be made by the Process Server to the cffect that the summons had
been affixed, the Rent Controller has to make an inquiry about  the
correctness of the endorsement and declare that there had been a valid
service on the tenant. It is only in case where service has been validly
cffccted, the tenant has a right to contest the prayer for cviction by filing
an afTidavit and obtaining leave from the Rent Controller. This procedure
has not been cffectively carried out by the Rent Controller in the present
case. The first sct of summons which was issued on 04.09.2010 for
24.09.2010 was returned back with the report dated 09.09.2010 that the
tenant had failed to accept the said summons. The order dated 24.09.2010
does not show that whether any registered covers was received back and
whether any affixation was made by the Process Scrver on the building in
respect of which jectment was sought as prescribed under Sub-clause (3)
(a) of Scction 18-A of the Act. The refusal report dated 09.09.2010 was
also not witnessed by any independent witness and it is only the Process
Scrver's endorsement which had been accepted. Order 5 Rule 17 of Code
of Civil Procedure, 1908 provides that where the tenant refuses to aceept
the acknowledgement, the serving officer is (o cffect the service by affixing
the summons on the outer door of the defendant or some other conspicuous
part of the building and the name and address ol the person, if any, by whom
thc housc was identificd should be mentioned. No such procedure scems
to have been followed by the Process Server for the scrvice which was
allcgedly cflected on 09.09.2010. Thus the {inding of the Rent Controller
that the scrvice was validly cffected on 09.09.2010, cannot be upheld.

(Para 13)

FFurther held, that the next date of claimed service is alleged to
be 16.11.2010 in pursuance of the order of substituted scrvice dated
06.10.2010 reproduced above. A perusal of the summons which were sent
for cffecting service for 20.11.2010 go on to show that the copy of the
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petition was not appended with a copy of the summons which was mandatory
and were not in the prescribed performa as prescribed under Schedule I
as per Sub-scction (2) of Section 18-A of the Act.

(Para 14)

Further held, that he tenant, on the reccipt of the summons, has
specificallyt mentioned that he has received only a copy of the notice and
oncc that was so, then there was no cffective scrvice as provided under
the provisions of Section 18-A Sub-clausc (2) & (3)(a) and, therefore, the
rcasoning given by the Rent Controller that service had been validly effected
when the tenant appeared on 20.11.2010 is against the statutory requirements
of the provisions. In fact, a perusal of the order dated 20.11.2010 mentions
that the respondent be summoned for 12.03.2011 on filing of copies cte.
and subscquently, on appearance of the tenant, the case was fixed for filing
of written statement whereas the icnant who had appeared in person was
not informed of his right that the application was filcd under Section 13-
A of the Act by a specified landlord and thercfore, he had to file the
application for Icave to contest within 15 days. It also transpires from the
record that as noticed above, 2 more applications dated 05.01.2011 and
16.02.2011 had been filed praying that ¢jectment order be passed since
the tenant had not filed the application within the statutory period though
hc had been served. Notice of one application was issucd to the tenant for
filing reply on 16.02.2011 and the reply was filed on 05.03.2011. In the
reply, the tenant had very categorically mentioned that he was never served
as per the provisions of Scction 18-A of theAct and the summons received
by the tenant was not in the performa as given in Schedule 11 and accordingly,
it was mentioned that the judgment relicd upon in Om Prakash (supra) and
Surcsh Kumar (supra) were not applicable and that he be allowed to contest
the petition on merits. The Rent Controller, however, failed to take this reply
into consideration and also failed to take into considcration the specific
procedurc which was laid down in Scction 18-A whercin he had to declare
that a valid service of summons had been cffected upon the tenant and the
endorsecment made by the Process Scrver was correct and he was saltisficd
about the correctness of the summons. This exercisc has not been carried
out which would be clear from the impugned order.

(Para 15)
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Further held, that in the present case, this Court has come to the
conclusion that the service cffected on 09.09.2010 and 16.11.2010 was
not valid service in view of the provisons of Scction 18-A.

(Para 19)

B. Code of Civil Procedure, 1908 - 8. 144 - Restitution
of possession -Tenant dispossessed during pendency of revision
petition before the High Court - High Court on 20.8.2011 had issued
notice of motion for 20.9.2011, notice re: stay for the date fived and
a direction that notice may be given to the tenant before the eviction,
while summoning the record of the courts below -After the dute fixed
before the High Court, executing Court proceeded to provide police
help and assistance besides authorisation to break open the lock on
7.10.2011 - Warrants of possession executed - Tenant dispossessed
- No notice was issued to the tenant as directed by the High Court
- Executing Court was well aware that records of the case were
summoned by the High Court - On 19.10.2011 the High Court had
also ordered that no party would damage the property in dispute till
Surther orders - Despite those orders landlord removed the wooden
doors and windows besides smashing open the RCC roof baring the
steel girders upon each and every room to make the house
uninhabitable - Even water tanks had been broken to ensure that
the tenant could not make the property liveable - It is nothing but
blatant act on the part of the landlord violating the interim ovder
of the High Court - In such circumstances, explanation was called
twice from the Rent Controller - Application for restitution is to be
allowed - Tenant entitled to take possession of the house and make
necessary repairs to make the house liveable - Expenses incurred in
making the house liveable shall be recoverable from ihe landlord
- Revision petition allowed with special costs of Rs. 100,000/ to be
recovered from the landlord.

Held, that the other issue which now arises [or consideration is the
application for restoration of the premises duc to the fact that the proceedings
were pending belore this Court and while issuing notice of motion, the
following order had been passed on 20.08.2011:

"Notice ol'motion for 20.9.2011.

Notice re: stay also for the date fixed.
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Notice may be given to the petitioner before the eviction.

g Record of the courts below be summoncd for the date fixed.”
(Para 20)
: Jourther held, that a perusal of the above order gocs on to show

that the Rent Controller had to issue notice to the petitioner before effecting
eviction and as noticed in detail above, he was well aware that the records
of the case were sumimoned by this Court, but while proceeding ahcad with
the exeeution, chose to provide police help and assistance on the applications
P of the landlord without cven issuing notice to the tenant. The orders dated
07.10.2011 and 10.10.2011 in cxccution proccedings arc reproduced

below:

wpresent: Decree holder in person with counsel Ms Promila Nain, Advocate
BailifT Avtar Singh in pcrson.

Statement of the bailifT recorded, according to which the JD has full
knowlcdge/notice of warrant o[ posscssion but the possession could
not be delivered without police help and the JD has also threatened
to put lock on the premiscs. He further stated that the penmission for
breaking open the Tocks with police help, isreq uired. Heard. In view
ol the statement made by the bailiff, warrant of possession be again
| issucd for 09.11.2011 in respect of the demised premises. BailifTis

authorized to break open the lock, if the same is required for handing
' over the possession. A letter of request to the learned District &

Sessions Judge, U.T., Chandigarh for providing/ordering policchelp
l 1o the bailiffbe sent.

' Sd/-
S.K.Sharma, CJ{JD)/07.10.2011
Present : Deeree holder in person with counsel Ms Promila Nain,Advocatc.

File put up on the application praying for intimation/lciter to the
.carncd Civil Judge, Scnior Division, U, Chandigarh for providing
policc assistance. Heard. Let letter of request for providing policc

L
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help to the bailiff in the exceution of warrant of possession, ordered
vide order dated 07.10.2011, be sent. Now to come up on
09.11.2011, the date alrcady fixed for awaiting report of the bailifT.

Sd/-
S.K.Sharma, CJ (JID)/10.10.2011"
(Para 21)

Further held, that as noticed above, it was in such circumstances,
cxplanation was called twice from the Rent Controller and photographs
were also placed on record along with the application to show that posscssion
had been taken and to cnsure that the tenant was not put back in posscssion
in pursuance to the said application, the landlord had removed the woodcen
frames of the doors and windows so that the housc could not be utilized
though a tamc excuse has been given that he wanted to renovate the
premiscs in question. This Courl had passcd order dated 19.10.2011
whercin it was ordered that no party would damage the property in dispute
till further orders. A perusal of the subsequent photographs placed on record
along with an affidavit dated 23.03.2012 in CM No.8191-CIl 0f2012 gocs
on to show that the RCC roof had been smashed open baring the stecl
gidders upon cach and every room to 11ake the house uninhabitable and
cven the water tanks had been broken to ensure that the tenant could not
make the property hiveablc. It is nothing but a blatant act on the part of
the landlord violating the interim order of this Court passed on 19.10.2011.
In such circumstances, the application for restitution is to be allowed under
Scction 144 Codc of Civil Procedurc, 1908 as laid down by the Hon'ble
Apex Courtin Sant Ram Vs. Rajinder Lal AIR 1978 (SC) 1601 which
was followed by this Court in M/s Uttam Chand Ranjit Singh Vs. Ram
Gopal Kalia 1982 PLR (86).

(Para 22)

Further held, that the tenant shall be entitled to take posscssion
of the house in question and make necessary repairs 1o make the house
liveable and the expensces incurred in making the house liveable shall be
recoverable from the landlord after showing the appropriate proofas to the
cxpenscs involved on making the housc liveable.

(Para 23)
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Further held, that the revision pctition is accordingly aliowed
subject to (sic) special costs of Rs.1,00,000/- to be recovered from the
landlord which have to be deposited with the Rent Controller, Chandigarh
and arc to be paid to the tenant within a period of 2 months.

(Para 25)
Deepak Jain, Advocate, for the petitioner,
Promila Nain, Advocatc, for the respondent.

G.S.SANDHAWALIAJ.

(1) The present revision petition which has been filed by the tenant
under Scction 15(5) of the Last Punjab Urban Rent RestrictionAct, 1949
(hcreinafier referred to as the ‘Rent Act’) is dirceted against the order
passcd by the Rent Controller, Chandigarh whereby the lcave to contest
under Section 18-A(4) of the Rent Act was dismissed on 06.06.2011 being
time barred and in pursuance of the said order, the cjectment application
was allowed on 15.06.2011 and the tenant was directed to hand-over the
posscssion of the premiscs in question within a period of 2 months from
the said datc failing which, he was liablc to be cvicted from the demised
Prcmiscs.

(2) The respondent-landlord on 03.09.2010, had filed a petition
under Scction 13-A of the RentAct for eviction of the tenant from Housc
N0.3057, Scctor 19-D, Chandigarh on the ground that he was the absolutc
owner and landlord of the house in question and was to retire from the
Haryana Government service on 28.02.20t1 on allaining the age of
supcrannuation and, therefore, he was a specificd landlord. The landlord
plcaded that he was working as a Joint Dircctor, Food & Supplics
Department, Haryana who was residing in Government accommodation
bearing House No.1, Sector 23-A, Chandigarh and was duc to retire on
28.02.2011 and was not having any residential accommodation to live after
retirement in Chandigarh and was a law graduatc and wanted to start
practicc as an Advocatc in the Punjab & Haryana Iligh Court, Chandigarh.
It was, accordingly, contendced that the landlord and his family had madc
a settlement sceing the circumstances that the respondent was duc to retire
on 28.02.2011 and wanted to start his practicc as an Advocatc in Chandigarh
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and had been given the housc in dispute by way of family transfer/settlement
so that he can live and start his practice after retirement as he could not
retain the Government accommodation afler retirement. A photocopy of the
gift decd registered with Sub-Registrar, Chandigarh dated 27.04.201 0 was
relied upon and it was pleaded that the tenant was inducted by latc Smt.Sarla
in the housc at a monthly rent of Rs.18000/- per month on 15.02.2006
excluding clectricity, water charges and property tax which was being paid
by the tenant and the tenancy was extended up 10 30.11.2007 onthe request
of the tenant that he was constructing his own house and the rent was
cnhanced to Rs. 20,000/- per month and the tenancy was further extended
for 6 months. The tenant had stopped paying rent from February, 2008 and
the landlord, Smt.Sarla, her husband, Surjit and son, Dheeraj had made
number ol requests for payment of rent but in vain and Smt.Sarla had
cxpired on 22.08.2009 and her husband, Surjit and son, IDheeraj had made
number of requests to the tenant for payment of rent but he had not given
any reply and had not paid the rent for the premiscs in question onwards
from F cbfuary, 2008.The housc in question was, accordingly, gified through
family sctticment to the respondent who was in dirc need of-accommodation
in Chandigarh and the tenant had refused to pay the rentand to vacate the
premiscs on the ground that Smt.Sarla had died and the landlord was
nobody to colicet the rentand ask him for vacation of thehouse. Accordingly,
the petition was filed on the ground that it is required for the personal use
and occupation afier the retirement of the landlord as ihe tandlord was not
in occupation of any other building nor he had vacated any such building
and he was in dire need of the house and allcr nceessary repairs, he was
to shift in the housc in question as he could not retain the Government
accommodation after his retirement to practice as Advocatc in the Punjab
& Haryana High Court at Chandigarh. 1t was also plcaded that the rent
had not been paid from February, 2008 onwards and the tegal representatives
of Smt.Sarta had authoriscd the landlord to recover the rent from February.
2008 tifl date and that the tenant was having his own housc but he was
nol wanting to vacate the premises. The said petition was supported by an
alfidavitof the landlord dated 03.09.2010.

(3) The gjection petition firstly came up for hearing on 04.09,2010
and notice was issued on filing o[ process lee under registered covers and
option of dasti summons was also given by the Rent Controlicer, Chandigarh




S

S T T T e o

RK. SARIN v BALI'T KULARIA 45
(GS. Sandhawalia, J)

for 24.09.2010. The report of refusal was received and the summons were
received back on refusal and the counsel for the landlord requested to move
an application for substituted scrvice. The application for substituted service
was filed on 06.10.2010 and the respondent was summoned by way of’
publication in the newspaper, ‘The Tribunc’ as well as by affixation for
20.11.2010. On 20.11.2010, court noticc issucd to the tenant had been
received back served and the casc was adjourned for 12.03.2011 on filing
of copy ctc. However, on the same date, filc was again taken up as the
respondent had appeared later and the case was adjourned to 08.02.2011
for filing writien statement. The case was again taken up on the application
filed by the landlord on the same date that the casc be preponed to an carly
date in the month of December, 2010 since he was to retirc on 28.02.201 1
since the case had been fixed for 08.02.2011 . The Rent Controller issued
noticc of the applhication for 26.11.2010 on filing of copy and on26.11.20190,
summons of the application for preponing the case wasrcccived back with
the report of refusal and it was noticed that nonc had appcared on behalf
of the tenant and the case was again adjoumned for filing application for leave
to defend, ifany, as well as for consideration on theapplication for 08.02.2011.
"The landlord, before 08.02.201 1, filed anothcrapplication dated 05.01.201 1
which was ordcred to be put up on the date fixed in which it was pleaded
that since the tenant had appeared on20.11.2010 and had failed to filcleave
to defend application within thestatutory period after the receipt of summons,
it was mandatory as per provisions of Section 13-A of the Rent Act and
therefore, eviction order may be passed. On 08.02.2011, when the casc
was taken up, none appearced on behalf of the tenant and the Rent Controller,
noticed that there was no application for leave to contest and adjourned
the casc for 11.02.2011 for consideration. On 11.02.2011, counscl for the
tenant appcared and filed anapplication sceking lcave to contest by way
of affidavit of the tcnant and the case was fixed for 16.02.2011. On
16.02.2011, reply to the application for leave to contest under Section 18-
A (4) was filed and it was pleaded that the retircment of the landlord was
ducon 28.02.2011 and the certificateattached was also of the competent
authority and the tenant was in huge arrcars of rent and having failed to
apply for Icave to contest within thestatutory period of 15 days, was liable
to be evicted and the landlord wasmoving another application on the same
ground for passing of ¢jectmentorder. On the said datc, the landlord filed
another application for passing cviction order on the ground that the tenant
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had rcfuscd to accept the summons on 09.09.2010 and he was having the
knowledge of the rentpetition and he had not {iled application for leave
to defend within thestatutory period. It was pleaded in the said application
that the tcnant was again served on 16.11.2010 but he did not apply for
lcave to contest and he put in appearance on 20.11.2010 and had not
applicd for Icave to contest and he did not appcar on 08.02.2011 and as
per the provisions of Section 18-A read with Schedule 11 of the Rent Act,
application for lcavce to contest had to be filed within 15 days from the
rceeipt of the sumimons and the application for Icave to coniest had been
filed after the statutory period and was time barred and in view ol the law
laid down in Om Prakash vcrsus Ashwani Kumar Bassi (1) and Suresh
Kumar versus Ravinder Singh Jaswal (2), the tenant was liable to be
evicted.

(4) That in leave to contest by way of affidavit, the tenant contended
that the landlord was in occupation of several other properties within the
urban area of Chandigarh which had been conccaled by the landlord and
he was owner in possession of one 10 marla 3 storcyed built-up housc in
Scctor-38, Chandigarh and one flat in Scctor-51, Chandigarh and had
intentionally not mentionced thesce propertics in his aflidavit. It was, accordingly,
pleaded that there was no relationship of landlord-tenant between the
partics and the premiscs in dispute had been taken on rent fromonc Sarla
and no notice had been issued regarding the change of ownership or about

death of Sarla and the petition was not maintainable and the certificate of’

retircment had not been issued by duly competent authority as the same
had been signed by some Deputy Director, Administration, Food Supplics
Department, Haryana who was not a competent authority toremove the
petitioner from service as the landlord was himsel{ working as Joint Dircetor
in the same department and the removal order could only besigned by the
Sceretary of the concemed department and not by the Deputy Director and
therefore, the petition was not maintainable on the basis of the said certificate
and the tenant was entitled to contest the petition. It wasaverred that the
tenant had been paying rent to Smt. Pushpa with whom hehad entered into
rent deed dated 15.02.2006 and as the tenant had cordial relation
with Smt.Pushpa, no rent receipts were issucd by her and rent

(1) {2010)9 SCC 183
(2) 2010 (2) RCR (Rent) 82
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@ Rs.18000/- per manth had been paid to Smi.Pushpa and sometimes
cven rent was paigd through cheques with eficet from Scptember, 2009 till
Scptember, 2010 which were duly encashed. The ground of non payment
of rent was amatter of cvidence and had to be proved by leading evidence
and the rentwas never enhanced to Rs. 20,000/- per month and therclore,
permission was sought to contgst the petition on merits. The ownership on
the basis of the gift deed was denied and the whole of the transaction of
alleged family scitlement had been done with the sole intention to comce
within the parametcers of Scetion 13-A of the Rent Act and the landlord
did not havc any intention to occupy the premiscs as the landlord was
alrcady inoccupation of scveral other propertics in Chandigarh and his necd
was neitherbona fidenor genuine. On the issuc of service of notice, it was
pleaded that it was not as per Schedule Il of the Rent Act and notice served

upon the tenant was incompletc as he had not reecived copy of the petition

and the tenant was again summoned for 12.03.2011. The tenant was a
layman and had appeared in person and the Court had dirccted him o file
writlen statement but the copy of the petition was not made available (o

him on 20.11.2010 and thereafter, the tenant had engaged counscl on

09.02.2011 and he was thereafter, informed that the application to lcave

to contest was to be filed and accordingly, the said application was filed

with a praycr that the samc was liablc to be granted as there were several

triableissucs which necded adjudication. The tenant also filed reply to the

application dated 16.02.2011 wherein he pleaded that he was ncver served

as cnvisaged under Section 18-A of the RentAct and was entitled to contest

the petition on merits. The summons received by him were not as per

performa given in Schedulce 1 of the Act and the tcave to contest had been

filed within the statutory period. Accordingly, the judgments referred to by

the landlord were not applicable since he had never been served on

09.09.2010 nor on 16.11.2010 as allecged and therefore, he prayed that

the application for passing the cjectment order be dismissed.

(5) The Rent Controller, Chandigarh, after taking into consideration
the provisions of Scction 13-A and Scction 18-A of the Rent Act, came
to the conclusion that the rent petition was filed on 03.09.2010 and notice
ofthe petition was issucd on 04.09.2010 and was rcceived with the report
ofrefusal and the case was adjourned to 06.10.2010 to file application for
substituted service under Order S Rule 20 Code of Civil Procedure, 1908
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and on the said date, the tenant was ordered to be summoned through
publication as well as by affixation for 20.11.2010 and the case was
adjourned but on the samc date, the tenant had appeared and the case was
adjourncd {0 08.02.2011 for filing written statement and anothicr application
was filed by the landlord and the case was pre-poned from 08.02.2011
to 26.11.2010 and on the application for pre-ponement, no oncappeared
on behaltf of the tenant and the case was adjourned to 08.02.2011. It was
onlyon 11.02.2011, the tenant moved an application for lcave to contest
after making his appearance in the Court and therefore, keeping inview
the judgment in Om Prakash Bassi(supra) of the [Hon ble Apex Court,
the Rent Controlier could only act in the terms of powers vested in him

by the statute and could not entertain the application under Section 5 of

the LimitationAct, 1963 for condonation of delay and accordingly, dismissed
the application for lcave to contest. Reliance was also placed upon
M/s Aster Publishing versus Sh. Niwas Aggarwal (3), 1o hold that delay
of even one day also could not be condoned. 1t was further obscrved that
the summons were received back with the report of refusal and the summons
were sent in the prescribed format. Regarding the form of service, the fact
had not been disputed and the tenant did not appear firstly, before the Court
on 20.11.2010. Mercly due to over-sight or typographical crror, the case
was adjourned for filing written statement and it coutd not be accepted that
there was no necd for filing an application forleave to contest. It was noted
that on the next date of hearing, i.e.,08.02.2011 also, no application was
filed nor his counsel had appcared andonly on 11.02.2011, the application
for lcave to contest had been filed and thercfore, the same having not been
filed within 15 days, the Court did nothave the power o condonc the delay
in filing the application and dismissed the application for lcave to contest
on 06.06.2011 and fixed the next date of hearing for 11.08.2011.

(0) Thereaiter, the landlord filed an application on 13.06.2011
alleging that leave to contest had been dismissed and the case was fixed
inadvertently for 11.08.2011 and no further proceedings were required and
the ejectment order was to be passed and the landlord was suffering undue
hardship as he had retired on 28.02.2011 and he could not retain the
Government accommodation after his retirement beyond a period of 4
months and accordingly, prayed that the application be allowed and thecase

(3) 2011 (1) RCR (Rent) 234
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be taken up for hearing and the eviction orders be passed lorthwith. The
said application was putup on 15.06.2011 before the Rent Controllerand
thc Rent Controller, afler taking into consideration the judgment of Kamlesh
Kumar versus Yoginder Pal & others (4), held that since the lcave to
contest had been dismissed on 06.06.201 1, the Court was Icft with no other
option but to pass the cviction order. Accordingly, the gjectment application
was allowed without issuing notice of the applicationto the tenant and the
tenant was directed to hand-over the possession ol the premiscs in question
within a period of 2 months failing which he would be liable to be evicted
from the premiscs in question. [t was furtherincorporated that the landlord
shall inform the tenant about the order immediatcly.

(7) The tenant filed the present revision petition on 11.08.2011
which came up for hearing on 12.08.2011 and notice of motion was issued
for 20.09.2011 by a Co-ordinatc Bench of this Court. It was further
ordered that notice regarding stay be also issued for the date {ixed and
records of the Courts below were summoned for the date fixed. The
landlord, in themecanwhile, filed an application for exceution of the cjectiment
order betfore the trial Court which was supported by an alfidavit dated
26.08.2011. Thesaid application came up [or hearing before the Civil Judge
(Jr.Division)/Rent Controller on 17.09.2011 and it was ordered that the
exccution be checked and registered and the casc was adjourned to
21.09.2011. On 20.09.2011, in the present revision petition, none had
appcarcd on behalf of the tenant and counscl for the landlord had put in
appearance and the case was adjourncd 1o 07.12.2011. On 21.09.2011,
the exccuting Court had noticed that the decree holder had fited anapplication
for warrants of posscssion and it was supported by an alfidavit dated
21.09.2011 that no stay had been granted by the High Court against the
orders passcd by the Rent Controller on 15.06.2011 and accordingly,
warrants of posscssion were issucd for 09.11.2011 and the case was
adjourncd for awaiting the report of the BailifT. Thercaficr, an application
was filed before the executing Court for providing police help by breaking,
open the locks in which notice was issucd for 07.10.2011. On the said dalc,
statcment of the BailifT was recorded and permission was given to breakopen
the locks and it was ordered to be put up on the file for 09.11.2011. On
04.10.2011, another application was filed that the tenant was quarrching and

(4) 1989 (2) RCR 81
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refusing o hand-over possession, and therefore, police assistance be provided.
‘The said application was accordingly, put up on 10.10.201 1 before the Rent
Controller and was allowed in view of the carlicr order dated 07.10.201)
and the casc was fixed for 09.11.2011 for awaiting the report of the BailifT,
Accordingly, in pursuance of the said orders, possession was delivered on
17.10.2011 with policc help to the landiord.

(8) CM No0.25268-CIll of 2011 was filed for restoration of
possession in the present eviction petition as well as stay for further
construction on the ground that the casc was fixed for 20.09.2011 and the
possession was subscequently taken on 17.10.2011. Notice in the application
was issucd Lo counscl for the landlord who was present in the Court and
accepted noticecand the order of eviction was stayed on 19.10.2011 and
partics weredirected to maintain status quo with regard to possession of
the demised premiscs and that no party would damage the property in
dispute till furtherorders. The comments of the Rent Controller/lixceuting
Court along withthe records were also called for vide the said order and
the case was to be heard on 21.10.2011 by the Co-ordinate Bench. On
21.10.2011, an undertaking was taken from the counsel for the landlord
that status quo regarding possession would be maintained and the Rent
Controlleraccordingly, submitted his comments in pursuance of the orders
dated 19.10.2011 and he was again asked 1o give further comments in view
of the fact that order dated 15.06.2011 was passcd in violation to the
principles of natural justice and at the back of the tenant without calling him.
Comments of thc Rent Controller was reccived on 31.10.2011 and he
replied that he had given 2 months time to hand-over the premises and the
landlord was toinform regarding the cviction order immediately and no
review petition hadbeen filed and he had discharged the judicial functions
in consonance withthe provisions of law and up-holding the cannons of
Justice. Anadditional aflidavit was filed with CM No.26586-Cl1 02011
which was taken onrecord on 09.11.2011 whercin the tenant deposed that
the landlord had removed the entire wooden frames of the doors and
windows from thchouse and damaged the roof so that possession cannot
berestored and thetenant cannot utilize the same and appended photographs
to show that thewooden frames of the house in question had been pulled-
out and so it could not be locked in any manner. §t was also plcaded in
the application that theintention of the tandlord was mala fide and he had
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manipulaicd the documents from the beginning and he had obtained a gift
decd six months prior (o retirement under the garb of family scttlement.

(9) The casc was taken up for arguments and the record was
thoroughly pcrused with the help of the counscl for the parties. Additional
photographs were placed on record along with an affidavit of the tenant
in CM No.8191-CIl of 2012 to contend that the roof (lintcl) above the
bedroom and living room besides balcony in the front have been broken
and on the ground floor, lot of malba was lying duc to the huge damage
done to the property. The said application was replied by filing CM No.8397-
CII of 2012 on the same datc which were taken on record and the
argumenis werce heard.

(10} Counsel for the petitioner has argucd that the order dated
06.06.2011 whcreby the leave to contest had been dismissed being time
barrcd and the subsequent order dated 15.06.2011 arc not sustainable since
the tenant had been condemned un-heard by the Rent Controller, solcly on
the ground that the application to contest was time barred. 1 e has contended
that the rcasoning 24opted by the Rent Controlier is not correct whercin,
it has been held that the tenant had appearcd on 20.11.2010, and therefore,
if the casc had been wrongly adjourncd on 20.11.2010 duc to over-sight
or typographical crror, it would not mean that the tenant’s right to lcave
to contest was time barred due to non-filing of the application. It was
contended that he had appeared on the basis ol alfixation on 16.11.2010
in pursuance of the order dated 06.10.2010 and it was not proper scrvice
as therc was no copics of thc summons scrved upon him which was
mandatory under the provisions of Section 18-A (3)(a) of the RentAct and
the summons have to be as per Schedulc [1 apart from a copy of summons
which have (o be sent by registered post-AD and affixation. He also pointed
out that becausce of this, fresh summons were issued for 12.03.2011 by the
Rent Controller itsclfand on the same day, i.c. 20.11.2010, on appcarance
by the tcnant, the casc was adjourned for filing of the written statement.
Similarly, it is submitted that the earlier refusal on 09.09.2010 had been
obtaincd wrongly by the Process Server as there was no witness of scrvice,
no affixation and registered covers had not been sent. Reliance was placed
upon a Division Bench judgment of this Court in Jagat Ram Hamir
Chandvcersus Shanti Sarup (5), to contend that what was the first hcaring

(5) AIR 1965 Punjab 175
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after duc scrvice. Similarly, reliance was placed on Susfil Kumar
Sabharwal vcrsus Gurpreet Singh (6) & Harwinder Pal Kaur &
another versus Kuldeep Singh Gurm @ Kuldeep Singh & others (7).

(11) 1t was contended that the gift deed in favour of the landlord
was a sct up document and no right had been transferred to the landlord
and ncither he had been declared owner by the Estate Officer and the

- address of the landlord and the donce was the same. The counsel lor the
tenant contended that the certificate of retirement was also not proper as
there was no address of the office mentioned and the certificate was on
a plain picccof paper without any memo and stamp and the samc was not
issucd by theduly competent authonty as the samc had been signed by some
Deputy Dircctor (Administration), Food & Supplics Department, Iaryana
whcreasthe landlord himsclf was working as Joint Director in the same
Department. The second certificate dated 14.02.2011 was after the hiling
of the petition and could not be taken into considcration. It was further
contended that Icave to contest was liable to be granted as the specificed
landlord owned other propertics in Chandigarh, and thercfore, triable issucs
were raised andthe reply filed to leave to contest application was vaguc
and the cvictionhad been ordered solely on the basis that it was time barred.
The manner inwhich the Rent Controller had conducted the proceedings
was alsohighlighted (o show that firstly, proper sumimeons were not issucd
and therealier, various applications were filed for pre-poncment which were
aceepted at the back of the tenant and now, posscssion had been delivered
in spitc of the Tact that the Bailiff was aware that the records had been called
for by this Court whilc issuing noticc of motion and in spite of statusquo
order being passed with a direction that the property shall not bedamaged,
the orders of this Court were being flouted and contended thatrestitution
should be ordered during the pendency of the revision petiionand subsequent
events could be taken into consideration.

(12) On the other hand, counscl for the landlord highlighted that
initially service was cffected on 19.09.2010 and the period of limitation |
would count from that datc and there was rather no need for affixation as
the tenant had received the notice and there was no application filed for
supply of copics and he had put in appearance on 20.11.2010 and again
%) 2002 (3) RCR (Civil) 431
{7y 2011 (3) PLLR 34
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appearcd on 08.02.2011 and it was only on 11.02.2011, application for
leave to defend had been filed and on what basis the said application was
filed when the copy of the petition was not delivered o him as alleged and
the judgments cited were not applicable since the tenant was well served
and hc had 2 months time but he had not filed any application for lcave
to defend. The provisions of Order 5 Rule 10 Codc of Civil Procedure,
1908 were referred to and it was submitted that the summons under
Schedule 11 were partly incomplete but it did not prejudice the tenant in
any manncr. The tenant once had put in appcarance on 08.02.2011 and
never inspected the record and in the grounds of revision before this Court,
it had been alleged that the copy was supplied by the Reader from the Court
fileon 08.02.2011 whercas he had never appeared in the Courton 08.02.2011
and thus, para No.10 of the application for lcave to defend is contrary (o
para No.8 ol the present revision petition. It was argucd that there was
no application for condoning the delay and the certificate had been issucd
by the competent authority who is the Deputy Dircctor and the certificates
dated 14.02.2011 & 16.02.2011 were also on record and it was accordingly,
contendcd that no triable issues arosc and rcliance was placed upon the
judgment passcd in Bachan Lal versus Yogeshwar Lal Mehta (8). [t was
accordingly submitted that the tenant was very casual in his approach and
rather ncgligent and cven though the order of ¢jectment had been passed
on 15.06.2011 and 2 months time had been given to him o vacate, he had
only got the revision petition preferred on 11.08.2011. Reference is also
madc to Indu Bhushan vcrsus Munna Lal & another (9), 10 contend
that the Process Scrver and his endorsement was suflicient and that the
tenant having appcared, the Court issuing summons in the prescribed format
was unnccessary and thercfore, the vacation order was justified. Reliance
was placcd upon Hardev Singh Sokhi versus Varsha Sehgal (10) &
Paramjir Singh vcrsus Amarjit Singh Walia & others (11}, 1o contend
ihat oncc service had been effected, order of eviction was justified. Reliance
was also placed uponState of Haryanaversus Jasmohinder Singh (12),

(8) 2006 (2) Local Acts Reporter 123
(9Y 2007AIRSC1114

(10) 2010 (2) RCR (Rent) 356

(11) 2006 (4) Law Herald 3033

(12) 2011 (3) RCR (Civil) 748
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Om Prakash (supra) & Vijay Kumar versus Surinder Tamna (13),
Baldev Krishan & another versus Shiv Kumar Saggar (14). On merits
of the casc, it was plcaded that there is a presumption in favour of the
landlord that his requircment was real and genuine and reliance was placed
upon Gurdial versus Kabul Singh Nagla (15), Ranjit Kaur Madaan
versus Surinder Singh Pelia (16). Similarly, it was contended that the
gift deed being registered and cven the landlord having purchascd the
premises only a day before hisrctirement, is entitled for ¢jcetment under
Scction 13-A of the East Punjab Urban Rent Restriction Act, 1949 and
rcliance was placed upon Deepak Suri versus Commodore K.S.Sandhu
(17) & Chander Bhushan Anand versus Devender Kumar Singla
(18), Pritibha Jhangi versus Devinder Kumar Singla (19) & Baijnath
Prasad Sain versus Daya Shankar Sain (20). Accordingly, it is contended
that the certificate of retirement could not be gone into and reference was
made to Surinder Gupta versus Hukam Chand (21). 11 was accordingly
submitted that once the lcave to defend had been rejected, the order dated
15.06.2011 was a natural scquence and there was no need to issue notice
and rcliance was placed upon Anwar Ali versus Gian Kaur (22) and
accordingly, the orders passed werc held to be justificd.

(13) The whole issuc, thus, boils down on as to whcther service
was duly cilected upon the tenant as prescribed under Scction 18-A (3)Xa)
of the Rent Act and whether the Rent Controller followed the procedure
as prescribed under the said Scction since the leave to contest application
had been dismissed solcly on the ground that the tenant had been served
and he had (iled the present application onty on 11.02.201 1 and he had
put inappcarance carlicr on 20.11.2010 and he had refused to accept the
notice ol the application for pre-poning of the date which was fixed for

(13} 2007 (2) Law licrald (P & 1T) 1458
(14) 2007 (1) Law Herald (P & H) 501
(15) 2010 (4) Law llcrald (P & 11) 2841
(16) 2010 (2) Law ilcrald (P & H) 1185
(17) 2003 (1) RCR (Rent) 698

(18) 2011 (3) PLR 30

(19) 2010 (2) RCR 124

(20) AIR 1991 (M.P.} 132

21 2009(1) RCR (Rent) 541

(22) 2012 {1} RCR (Civil) 290
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26.11.2010. The Rent Controller has itself, in its order, come to the
conclusion that there was a oversight and typographical crror when the case
was adjourncd on 20.11.2010 when it was fixed for filing of written
statement. Ifthe Rent Controller had not followed the special procedurc
as laid down under Section 18-A of the Act, then necessarily the tenant
is to succeed and it isin this context, the records have to be examined.
The provisions of Scction

18-A of the Rent Actread as under: “18-A. Spccial procedurc for
disposal of applications under Scction 13-A or Scction 13-B--(1)
Every application under section 13-A or scction 13-B shall be dealt
with in accordance with the procedure specificed in this Scction.

(2) After an application under scction 13-Aor 13-Bis received, the
Controllcr shall issuc summons for scrvice on the tenant in the form
speeified in Schedule I1.

(3) (a) the summons issucd under sub-scction (2) shall be served on
the tenant as far as may be in accordance with the provisions of
Order V ofthe First Schedule of the Code of Civil Procedure, 1908.
The Controller shall in addition direct that a copy of the summons be
also simultaneously sent by registered post acknowledgement duc
addressed to the tenant or his agent empowered to accept the service
at the place where the tenant or his agent actually and voluntarily
resides or carrics on business or personally works for gain and that
another copy of the summons be affixed at somc conspicuous part
of'the building in respect whereof the application under Section 13-
A or Scction 13-B has been madc.

(b) When an acknowledgement purporting to be signed by the tenant
or his agent is received by the Controller or the registered article
containing the summons is received back with an endorscment
purporting to have been made by a postal employec to the effect
that the tenant or his agent has refused to take delivery of the registered
articlc and an endorscment is made by a process server (o the effect
that a copy of the summons has been affixed as directed by the
Controller on a conspicuous part o building and thc Controller after
such enquiry as he deems fit, is satisficd about the correctness of the
cndorsement, he may declare that there has been a valid service of
the summons on the tenant.

e
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(4) The tenant on whom the service of summons has beendeclared
1o have been validly made under sub-scction (3), shall have no right
to contest the prayer for eviction from theresidential building or
scheduled building and/or nonresidential building, as the case may
be, unless he files an affidavit stating the grounds on which he secks
to contest the application for cviction and obtains lcave from the
Controlleras hereinafter provided, and in default of his appearance
in pursuance of the summons or his obtaining such lcave, the staicment
madc by the specificd tandlord or, as the casc may be, the widow,
widowecr, child, grandchild or the widowed daughter-in-law of such
spccificd landlord or the owner, whois a non-resident Indian in the
application for eviction shall be deemed to be admitted by the tenant
and the applicant shall be entitled 1o an order for eviction of the
tenant.

(5) The Controller may give to the tenant lcave to contest the
application if the affidavit filed by the tenant discloses suchfacis as
would disentitle the specificd landlord or, as the casemay be, the
widow, widower, child, grand-child or widowed daughter-in-law of
such specified landlord or thc owncr, whois a non-resident Indian
from obtaining an order for the rccovery of posscssion of the
residential building or scheduled building and/or non-residential
building, as thccase may be, under Section 13-A or Scction 13-B.

(6) Whcre Icave is granted to the tenant to contest theapplication,
the Controller shall commence the hearing on adate not later than
one month from the date on which thelcave granted to the (enant 1o
contest and shall hear theapplication from day-lo-day till the hearing
1s concluded and application decided.

(7) Notwithstanding anything contained in thisAct, the Controller
shall while holding an inquiry in a procceding to which this scction
apphies including the recording ofcvidence, [ollow the practice and
procedurc of a Court of Small Causcs.

(8) No appcal or sccond appcal shall lic against an order for the
rccovery of possession of any residential building orscheduled building
and/or non-residential building, as thecase may be, madc by the
Controller inaccordance with theprocedure specificd in this Section:

T




N

REK. SARIN v BALNT KULARIA 57
(GS. Sandhawalia, 1)

Provided that the High Court may, for the purposc of satistying itself
that an order made by the Controllcr under this seciion is according
to law, cal} for the records of the casc and pass such order in respect

therelo as it thinks fit.

(9) Savc as otherwise provided in this scction, the procedure for the
disposal of an application for eviction under Scetion 13-A or section
13-B shall be the samc as the proccdurc for the disposal of

applications by the Controller.”

The zimni orders passed in the present casc are reproduced below:

“Present: Ms Sofia Rana, councl for the petitioner.

Petition received by entrustment, 1t be checked and registered. Notice
of the petition be given to the respondent on 24.09.2010 on filing of
PI/RC copy cte. Dasti summons be given if so desired.

Sd/-
RC/04.09.2010

Present; Counscl for the petitioncer.

Summons sent to the respondent received back with the report of
refusal. Leamned counscl for the petitioner has stated that she wants
to moved an application for substituted service U/o 5 Rule 20. She
rcquested adjournment for filing the same. Now 1o comc up on

06.10.2010.
Sd/-
RC/24.09.2010

Present: Counscl for the petitioner.

An application for substituted scrvice U/o 5 Rule 20 not filcd. Samc
be filed on 20.11.2010.
Sd/-
RC/06.10.2010
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At this stage, learned counscl for the petitioner has moved an
application U/o 5 Rule 20 CPC. Lct respondent be summoncd for
20.11.2010 the date already fixed on publication in the newspaper
“TheTribune’ as well as afhixation.

Sd/-
~RC/06.10.2010

Present: None for the partics.

Court notice 1ssued to the respondent reccived back served. Let
respondent be summoned for 12.03.2011 on filing of copy clc.

Sd/-
RC/20.11.2010

At this stage file taken up again as the respondcent has appeared.
Now the case is adjourned to 08.02.201 | for filing WS.

Sd/-
RC/20.11.2010

Present: Counsel for the petitioner.

File taken up on an application for preponing the datc from
08.02.2011 to some date in December, 2010. L.ct notice of this
application be given to the respondent for 26.11.2010 on filing of
copy etc.

Sd/-
RC/20.11.2010

Present: Counsel for the parties.
None for the respondent.

Notice of the application for preponing the casc reccived back with
the report of refusal. Case called up many times but none has
appcarcd on behalf of respondent. Now to come up on 08.02,2011
for filing lcave to defend if any as well as consideration on application.

Sd/-
RC/26.11.2010
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Prcsent: Petitioner in person with Ms.Promila Nain,Adv.,
p Nonc for the respondent.

L.carned counscl for the petitioner has stated thatno application for
leave to contest has been filed by therespondent and therefore the

: pctitioncr being the specified landlord is cntitied for the eviction and
the respondent from the demised premiscs. Heard. File perused.
Therefore no application for lcave to contest on the file. Now to
come up for consideration on 11.02.2011.

Sd/-
RC/08.02.2011
Present: Petitioner in person with counsel
Ms. Promila Nain, Adv.,
Sh.Rajcsh Sood, Adv., counsel for the respondent.

[.carned counsel for the respondent has moved anapplication seeking
lcave to contest. Copy supplied. Now tocome up for filing its reply
as well as arguments on 16.02.2011.

Sd/-
{ RC/11.02.2011

Present: Petitioner in person with counscl Ms.Promila Nain, Adv.,
Sh.Rajesh Sood, Adv., counsel for the respondent.

‘ L.carncd counsel for the petitioner has moved anapplication for
passing the cviction order of respondenttcnant. 11card. Now to come up
on 05.03.2011 for filing its reply and considcration.

| Sd./-
RC/16.02.2011

Prescnt: Petitioner in person with Ms.Promila Nain, Adv.,

Sh.Bhupinder Rana, Adv., proxy counscl forrespondent.

Reply to the application for passing cviction order filed. Copy
supplied. L.eamed proxy counsel for therespondent has stated that
the main counsel for therespondent is out of station and requested
adjournment for argument on the application for passing cviction
order. Leamed counsel for the petitioner has stated that therespondent

L
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is prolonging the casc on one pretext or the other. Now to come up
[or arpuments on application for passing cviction order on 14.03.2011.

Sd/-
RC/05.03.2011"

A barcrcading of Scction 18-A (3)(a) gocs on to show that summons have
nccessarily to be issued under Scction 18-A (3)(a) and have to be issucd
in the form specified in Schedule 11 and have to be served upon the tenant
in accordance with the provisions of Order 5 of the IFirst schedule of the
Codc Civil Procedure, 1908. In addition o that, the Rent Controller was
under a duty to scnd a copy of the summons by registered post
acknowledgment and another copy of summons had to be fixed at conspicuous
part of the building. Under Sub-clausc (3)(b) of Scction 18-A of the Rent
Act, where there is refusal to take delivery and an endorsement is o be
made by the Process Server to the cffect that the summons had been affixed,
the Rent Controller has to make an inquiry about the correctness of the
cndorscment and declarc that there had been a valid serviee on the tenant.
1t is only in casc where scrvice has been validly cfTected, the tenant has
aright to contest the praycr for cviction by filing an affidavit and obtaining
Icave from the Rent Controller. This procedure has not been effectively

carricd out by the Rent Controller in the present case. The first sct of

summons which was issucd on 04.09.2010 for 24.09.2010 was rcturned
back with the report dated 09.09.2010 that the tenant had failed 1o accept
the said summons. The order dated 24.09.2010 docs not show that whether
any registered covers was received back and whether any affixation was
madc by the Process Scrver on the building in respect of which cjectiment
was sought as prescribed under Sub-clausc (3) (a) of Scction 18-A of the
Act. The refusal report dated 09.09.2010 was also not witnessed by any
independent witness and it is only the Process Scrver’s endorsement which
had been aceepted. Order 5 Rule 17 of Code of Civil Procedure, 1908
provides that where the tenant refuses to accept the acknowledgement, the
serving officeris to cffeet the service by aftixing the summons on the outer
door of the defendant or some other conspicuous part of the building and
the name and address of the person, if any, by whom the house was
identified should be mentioned. No such procedure scems to have been
followed by the Process Scrver for the service which was allegedly effected
on 09.09.2010. Thus the finding of the Rent Controller that the service was
validly cffccted on 09.09.2010, cannot be upheld.
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(14) The next date of claimed scrvice is alleged to be 16.11.2010
in pursuance of the order of substituted service dated 06.10.2010 reproduced
above. A perusal of the summons which were sent for cffecting service for
20.11.2010 go on to show that the copy of the petition was not appended
with a copy of the summons which was mandatory and were not in the
prescribed performa as prescribed under Schedule [l as per Sub-scction
(2) of Scction 18-A of the Act. Schedule I rcads as under:

“SCHEDULIET
[Sce sub-section (2) of Scction 18-A]

Form of summons in a case wherc recovery of posscssion of
residential building or scheduled building is prayed forunder Section
t 3-A of the East Punjab Urban Rent Restriction Act, 1949.

(Namec, description and place of residence of the tenant) Whereas
Shri ___ hasfiledanapplication (a copyol which is anncxed)
for your cviction from L (here inscrt the particutars of
the residential building or scheduled building under Scction 13-A of
the East Punjab Urban Rent Restriction Act, 1949; Now, thercfore,
you arc hercby summoned to appcar before the Controller within
fificen days of the scrvice thercof and to obtain the lcave of the
Controller to contest the application for eviction under Section 13-A
of the said Act, in default whereof, the applicant will be entitled at
any time aficr the expiry of the said period of fificen daysto obtain
an order for your eviction from the said residential building or
scheduled building. Leave to appear and contest the application may
bc obtained on an application to the Controller supported by an
affidavit as is referred to in sub-scction (5) of theSection 18-A of
the said Act. Given under my hand and scal this.......... dayof.......... 19
Controller”

(15) The tenant, on the reccipt of the summons, has specifically
mentioncd that he has reccived only a copy of the notice and once that was
so, then there was no cffective service as provided under the provisions
ofScction 18-A Sub-clausc (2) & (3)(a) and, therefore, the reasoning given
by the Rent Controller that service had been validly effected when the tenant
appeared on 20.11.2010 is against the statulory requirements of the
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provisions. In fact, a perusal of the order dated 20.11.2010 mentions that
the respondent be summoned for 12.03.2011 on filing of copies cte. and
subscquently, on appearance of the tenant, the casc was fixed for filing of
written statement whereas the tenant who had appcared in person was not
informed of his right that the application was filed under Scction 13-A of
theAct by a specified landlord and therefore, he had to file thcapplication
for Icave to contest within 15 days. It also transpircs from the record that
as noticed abovce, 2 more applications dated 05.01.2011 and 16.02.2011

had been filed praying that ejectment order be passed since the tenant had
not filed the application within the statutory period though he had been
served. Notice of onc application was issued to the tenant for filing reply
on 16.02.2011 and the reply was filed on 05.03.2011. In the reply, the
tenant had very categorically mentioned that he was never served as per
the provisions of Section 18-A of the Act and the summons reccived by
the tenant was not in the performa as given in Schedule 11 and accordinglly,
it was mentioned that the judgment relied upon in Om Prakash {(supra)
and Suresh Kumar (supra) were not applicable and that he be allowed
Lo contest the petition on merits. The Rent Controlter, however, failed to
take this reply into consideration and also failed to take into consideration
the specific procedure which was laid down in Scction 18-A whercin he
had to declare that a valid service of summons had been effected upon the
tenant and the endorsement made by the Process Scrver was correct and
he was satisficd about the correctness of the summons. This exercise has
not been carried out which would be clear from the impugned order.

(16) This Court in Gursharan Singh versus Sat Pal (23), while
dealing with a similar situation regarding duc scervice, noticed that the
provisions of Scction 18-A for a specified landlord was a special procedure
and it was required to be followed since grave conscquences entailed in
the nature of the ¢jectment. In the said casc also, the application (or lcave
to contest had been dismissed as time barred without recording that the
summons had been validly served. The relevant paragraphs of the judgment
rcads as under:

“8. A special provision has been made in the Act for specified
landlords so seck immediate possession of the premises on their
retirement and such applications are required (o be disposed of

(23) 1991 (2) PLR 507
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in the manner detailed in the Act. Special procedure for disposal
of the applications has been provided in Section 18-A, as
reproduced above. Sub-section (2) of Section 18-A specifically
provides that on receipt of an application under Section 13-4,

the Controller shall issue summons for service of the tenant in
the form specified in Schedule 11 appended to the Act which

Surther clearly provides that the tenani should appear and seck
leave to contest the application within a period of 15 days from
the date of service of such notice. No other form of service of
notice contains such a provision. Sub-Section (3) further provides
that the Controller shall in addition direct that a copy of summons
be also simultaneously sent by registered post acknowledgement
due addressed (o the tenant. Latter procedure was not at all
Jollowed though ordered by the Rent Coniroller at the initial
stage. Sub-Section (4) provides that once it is declared that the
tenant has been duly served he shall have no right to contest the
prayer for eviction from the residential or the scheduled building
as the case may be, unless he files an affidavit stating the ground
on which he secks to contest the application for eviction and
obtains leave from the Controller in that behalf. Leave to contest
is granted if the application seeking such permission discloses
such facts as would disentitle the specified landlord to recover
immediate possession of the building. The aforesaid provisions,

in_my view, clearly _{ead to the conclusion that the special
procedure prescribed for secking immediate possession of the
tenanted, premises by specified landlords is mandatory in nature.

In the present case, such a procedure was not adopted and thus
itis difficult to hold and declare that the tenant had been validly
and duly served under subsection (3) of Section 18-A of the Act.

the procedure contemplated by the Act is required to be followed,

especially when grave consequences follow in the nature of an

order of ejectment in case the tenant does not appear and seek
leave to contest within 15 days of the service of notice. The
tenant is thus in some cases required (o appear before the Rent
Controller even before the date fixed and notified to him for
appearance in Court when the difference between the date of
appearance and service is more than 15 days.
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12. Looked in the above perspective, it is difficult to uphold the
order of the Rent Controller. The application seeking leave to
contest could be dismissed as barred by time only afier it had
been recorded that the summons had been validly served.”

(17) This provision has also been examined thereafier recently in

Harwinder Kawur Pal versus Kuldeep Singh Gurm (24), whercin it has
been held that all the 3 modes of services have to be clfected since the
L.cgislature has specifically provided the tenant the right of knowledge that
he has to lace a petition under Scetion 13-A or 13-13. Relevant portion
of'this judgment rcads as under:

i1. Scction 13-B of the Act, is a special provision in the Statule
which confcrs a right upon a Non Resident Indian of immediate
possession of the demised premises which isowned by him for over
a period of five years and he has returned or intends to return to

India to claim the demised premiscs let out by him for personal

occupation of oncpremises which right is not exercised by him carlicr
and where an owner recovers posscssion of a building under this

section, he or she shall not transfer it through sale or any othcrmcans
or let it out before the expiry of five years from thedate of taking
posscssion otherwisc the evicted tenant can bere-inducted by the
learmed Rent Controller. Since extraordinary right has been conferred

upon Non Resident Indianto seck possession immediately, the tenant
of'such a owner of the demised premiscs is given a chance to fleave
to defend’ by showing that the petition filed under Section 13-B of
the Actis not maintainable as the cviction petition does not ful(ill the
requircment enshrined under Section 13-B of theAct as avery limited
right is granted (o the tenant. Entire cffort was made by the Law
Makers to ensurc service upon the tenant insuch petitions filed under
Scetion 13A and 13-B of theAct , so that he could know that he is
facing a petition under Section 13-B and afier service is found to be
complete interms of provisions of Scction 18-A(3)a)(b) ol theAct,
theleamed Rent Controller is required o declare the valid service of
the summons on the tenants and thus a very limited ime is granted o
the tenant to show cause so that he may notunnecessarily delay the
matter by taking unnccessary adjournment in the name of filing

(24) 2011 3) PLR 34
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application for 1o ‘leave to defend’. Thus, sinc qua non in these
proceedings is the service upon the tenant, so thal unscrupulous
landlord may not get a walk over the tenant by showing the order
served in connivance with the process scrving apency. The Lepislature
has specifically provided in Section 18-A (2) of theAct the form of’
summons in which it is catcgorically provided that it would inform
the tenant to appear before the Rent Controller within 15 days of
scrvice 1o oblain ‘leave to contest’, otherwise afier the expiry of the
said period of 15 days, the landlord would be entitled to obtain the
order of cviction against the tenant. “The form also provides that an
applicationfor ‘leave to defend is to be in the form of an affidavit.
Scction 18-A (3) (a) provides that summons prescribed under
Scction 18-A (2) of the Act shall be served in accordance with the
provisions of Order 5 of the First Schedule of Code of Civil
Procedure, 1908 (for short, ‘CPC’). In addition, theController shalt
also dircct that a copy of summon be also simultancously sent by
rcgistered post acknowlcdgement ducaddressed 10 the tenant or his
agent and another copy of summons is required to be affixed on
somc conspicuous part of the building in respect of which an
application is filedunder Section 13-A or 13-B of thc Act. Scction
18-A (3) (b) further provides that an acknowledgement purporting
to besigned by the tenant or his agent is reccived by the Controlicr
or the registered articles containing the same is received back with
an cndorscment purported to have been madc by a postal employce
to the effect that thetenant or his agent has refused Lo take the delivery
ofthe registered article and anendorsement is made by a Process
Scrver to the effect thatcopy of the summons has been aflfixed, as
dirccted by theController on a conspicuous part of building and the
Controller aficr such enquiry as 1o the summons and on being satisficd
about the correctness of the endorsement, would declare that there
15 a valid service of summons on the tenant. Thus, to my mind, the
[cgislature has provided all possible ways and means for ensuring
the scrvice of summons uponthe tenant so that he may know of his
right which could bejeopardisced for not filing application lor ‘lcave
to defend” within 15 days from the date of service. Scction 18-A (b)
of'thcAct provides that summon has to be issucd in terms of Order
5 of CPC and in addition tier (o, by registered post and by affixing
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another copy of the summons on the conspicuous part of the building
in dispute. Accordingly, the Controller has to follow all the three
mecthods. He would be satisfied about the service ilhe reccives the
acknowledgment of receipt and in casc of refusal of summons which
is delivered through the Process Scrver if there is an endorscment to
the cffcct that copy of the summon has been affixed on the
conspicuous part of the building. This provision is in tunc with Order
5 Rule 17 of CPC, whereas Order 5 Rule 19 of CPC provides for
procedure to judge the veracity of the Process Server about the
report of refusal,

12. Intercstingly, in the present case, no such procedure, as directed
under Scetion 18-A (3) (a) and (b) has been [ollowed by the learned
Rent Controller, who has simply relied upon the report of refusal
without recording anything as to servicc upon the tenant by way of
regristercd post or by way of affixation by Process Server in casc of
rcfusal, nor given any chance o verify the question of refusal on the
part of the tenant and has dismissed the application simply on the
eround that Dimplc son of Surinder Singh (petitioncr No, 1/tenant)
has admitied 1o have refused service. To my mind, the finding of the
lcamed Rent Controller in this regard is'patcnlly crroncous and cannot
be sustained to hold that service upon the tenant was validly cffected
on 17.7.2009. Accordingly, the application filed by the tenant for
‘|cave to defend’ was within limitation.”

(18) I'he Hon’blc Apex Court in Sushil Kumar Sabbarwal versus

Gurpreet Singh (25), while dealing with the procedurc under Order 5 Rule
17 and 18 and finding that therc were scveral lapses on the part of the
Process Scrver, sct aside the ex parte decree against the tenant and
relegated the parties back to the trial after taking into consideration that the
casual approach on the part ol the Court would resultin depriving in the
rights of the tenant for participation in the hearing. A Co-ordinate Bench
of this Court has also noticed the manner in which the Rent Controller had
proceeded against the tenant and also called for comments twice whereby
the fact that the final ejectment order had been passed on 15.06.2011
without cven issuing notice to the tenant though the casce was fixed lor

(25) 2002 (2} PL.R 382
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11.08.2003. A perusal of the order dated 15.06.2003 gocs on to show
that aftcr passing the ejectment order and recording the fact that memo of
costhas to be ordered and file has to be consigned aficr duc compliance,
the Rent Controtler has further incorporated the words “petitioner shall
inform the respondent about this order immediately.” This incorporation
which is in hand seems to be obvious in view of the fact that this Court
had, whilcissuing notice of motion, directed that notice may be given to
the petitioner before the eviction and once the report of the Officer was
called for, it seems that the said incorporation had been donc.

(19) Reliance placed by the landlord in the casc of Bhajan Lal
(supra) would not be applicable as thal was on the question of dispute of
the certificate issued by the competent authority. In the present casc, at this
pointof time, this Court is not examining the issuc on merits as to whether
thc lcave to contest was liable to be granted or not and is only deciding
theissue as to whether the tenant had been duly served as per procedurc
prescribed under Section 18-A of the Act and the action of the Rent
Controller in dismissing the application for lcave 1o contest being timebarred
would not anisc if service was not effected in the proper manncr. Judgment
rclied in the casc of Indu Bhushan (supra) is also not applicablc as the
Hon’blc Apex Court has come to the finding that no material had been
placed before the trial Court or the High Court to show that theendorsement
made before the Court was false or crroncous. In the present casc, this
Court has come to the conclusion that the scrvice effected on 09.09.2010
and 16.11.2010 was not valid service in view of the provisons of Section
18-A. In Hardev Singh Shekhon (supra) the Dcthi High Court was
considering the fact where leave to contest had not been filed at all and
there was misrcading regarding the date which was fixced for appearance.
Similarly, in Paramjit Singh (supra), the finding was that the tenant was
validly served and in such facts and circumstances, the ¢jcctment order was
uphcld and in State of Maharashtra(supra), the issuc before the Court
was where the State had been served and had been procceded ex parte
and thc dclay of 3407 days for sciting asidc the said order was not
condoned. In Vijay Kumar (supra), thec applicability of Scction 5 of the
LimitationAct for proccedings under Section 18-A of thc Act was rcjected
and similar was the position in Baldev Krishan ( supra) casc wherein the
tenant forgotto file the application and had gonc out of station. Reliance
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upon Gurdial (supra) is also not applicable since it pertains {o the provisions
of Scction 13-13 of thc Act whercin it was held that there was presumption
in favour of the landlord that his requirement was real and genuine. Decpak
Suri (supra), Chander BhushanAnand (supra), Pradcep Jhangi(supra)
and Baijnath Prasad Singh (supra) only talk about the right of the landlord
to become a specified landlord and even purchasc of property a day carlier
before the retirement was held to be good to entitle the landlord o make
a claim for being a specified landlord. Surinder Gupta’s casc (supra) again
pertains to the case of certificate of retirement and whether the correct
certificate had been furnished or not and since this Court is not going into
the merits of the case which is yet to be judged by the Rent Controller,
the said judgment has no applicability. The proposition laid down in Anwar
Ali’s case (supra) also pertains to the fact that an ¢jectment order has o
be passcd straightway oncc the leave to defend application has been
declined and infact, shows that thc Rent Controller had initially failed to pass
the order of cjectment whilc dismissing the application and thercafler, had
preponcd the dale to pass the order of ¢jectment without notice to the
tenant.

(20) The other issue which now arises for consideration is the
application for restoration of the premises duc to the fact that the proceedings
were pending before this Court and while issuing notice of motion, the
following order had been passed on 20.08.2011:

“Notice of motion for 20.9.2011.

Notice re: stay also for the date fixed.

Notice may be given to the petitioner before the eviction.
Reeord of the courts below be summoned for the date fixed.”

(21) A perusal of the above order goes on to show that the Rent
Controller had 1o issuc notice to the petitioner before elfecting eviction and
as noticed in detail above, he was well awarc that the records of the case
were summoned by this Court, but while proceeding ahead with the exccution,
chosc to provide police help and assistance on the applications of the
landlord without cven issuing notice to the tenant. The orders dated 07.10.2011
and 10.10.2011 in cxccution proceedings arc reproduced below:

“Present: Decree holder in person with counscl Ms Promila Nain,
Advocate

Baili[{ Avtar Singh in person.

S
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Statement of the bailiffrecorded, accordin g towhich the JID has full
knowledge/motice of warrant ofposscssion but the posscssion could
not bedclivered without police help and the J1) has also threatened
lo put lock on thepremises. He further stated that the permission for
breaking open the locks with police help, is required. Heard. In view
of the statement madc by the bailift, warrant of possession beagain
issued for09.11.2011 in respeet of the demised premiscs. BaitifTis
authorized to break open the lock, if thesamc is required for handing
over the posscssion. A letter of request to the lcarned District &
Scsstons Judge, U.'T., Chandigarh for providin g/ordenng police help
{o thebailifTbesent.

Sd/-
S.K.Shalj*na, CI(IDY07.10.2011

Present: Decree holder in person with counscl Ms Promila Nain,
Advocalc.

File put up on the application praying for intimation/lcticr to the
L.carned Civil Judge, Scnior Division, UT., Chandi garh for providing
policc assistance. [Hcard. Letletter of request for providing policc
help to the bailiffin theexecution of warrant of posscssion, ordered
vide order dated 07.10.2011, be sent. Now to come up on
09.11.2011, the datc already fixed for awaiting report of the bailifT,

Sd/-
S.K.8harma, CJ (JD)/10.10.2011"

(22) As noticed above, it was in such circumstanccs, explanation

was called twice from the Rent Controller and photographs were also
placed on record along with the application to show that posscssion had
been taken and to ensurc that the tenant was not put back in posscssion
in pursuance to the said application, the landlord had removed the wooden
frames of the doors and windows so that the housc could not be utilized
though a lamc cxcusc has been given that he wanted to rcnovatc the
premiscs in question. This Court had passcd order dated 19.10.2011
wherein it was ordered that no party would damagc the property in dispute
till further orders. A perusal of the subsequent photographs placed on record
along with an affidavitdated 23.03.2012 in CM No.8191-Cll of2012 gocs
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on to show that the RCC roof had been smashed open baring the stecl
gidders upon cach and cvery room to make the housc uninhabitable and
cven the water tanks had been broken o ensure that the tenant could not
make the property liveablc. [t is nothing but a blatant act on the part of
the landlord violating theinterim order of this Courl passed on 19.10.2011.
In such circumstances, the application for restitution is to be allowed under
Scetion 144 Codce of Civil Procedure, 1908 as laid down by the Hon'ble
Apex Court inSant Ram versus Rajinder Lal (26), which was {followed
by this Court in M/s Uttam Chand Ranjit Singh vcrsus Ram Gopal
Kalia (27).

(23) The tenant shall be entitled to take possession of the housc
inquestion and make necessary repairs to make the housce livcable and the
cxpenses incurred in making the housc liveable shall be rccoverable from
the landord afier showing the appropriate proof as to the expenscs involved
on making the house liveable.

(24) The Rent Controller, Chandigarh shall decide the application *
for lcave to contest on merits cxpeditiously within a period of 4 months from
the date of receipt of a certificd copy of this order since this Court has come
10 the conclusion that service was never validly effceted as per the provisions
of Scction 18-A and Sub-clauscs (2) & (3)(a), and therefore, the order
of the Rent Controller dismissing the application on the ground of limitation
was not justificd.

(25) The revision petition is accordingly allowed subject to special
costs of Rs.1.00,000/- to be recovered from the landlord which have to
be deposited with the Rent Controller, Chandigarh and arc to be paid to
the tenant within a period of 2 months.

(26)Accordingly, keeping in view the above facts and circumstances,
the present revision petition is allowed in the above terms. A copy o fihis
order be sent to the Rent Controller, Chandigarh through District Judge,
Chandigarh for necessary compliance.

V, Suri

(26) AIR 1978 (SC) 1601
(27) 1982 PLR (86)




