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Before S.S. Saron And Kanwaljit Singh 
Ahluwalia, JJ

RANJIT SINGH BAJWA,—Petitioner 

versus

STATE OF PUNJAB AND ANOTHER ,—Respondents

C W P  No. 12864 o f  2007.

28th M arch, 2008

Constitution o f India, 1950—Art. 226—Punjab School 
Education Board Act, 1969—S. 10(A)—Appointment o f petitioner 
as Vice-Chairman o f PSEB on same date when Election Code of  
Conduct come into force—Removal o f petitioner—Respondents 

failing to show that petitioner had motivated his appointment—The 
fact that appointment o f petitioner was made on same day that 
Election Code o f Conduct had come into effect cannot be said to 
be such an act on part o f  petitioner whereby he motivated his 
appointment/ joining—Removal o f petitioner in violation o f  
conditions provided in S.10(A)—Appointment o f another person as 
Vice Chairman during pendency of petition—No ground to dismiss 
petition—Petition allowed, notification removing petitioner from  
service o f Board and order relieving petitioner quashed.

Held, th a t  th e  p e titio n e r  a d m itte d ly  w as a p p o in te d  as 
Vice-Chairm an o f  the Board on 29th December, 2006. On the sam e date, 
the Election Code o f  Conduct had come into force. Nothing has, however, 
been show n or placed on record to show that the petitioner had m otivated 
his appointm ent. It m ay appropriately be noticed that in the show  cause 
notice dated  31 st May, 2007 it has not been alleged that the petitioner 
had m otivated his appointm ent as Vice-Chairm an o f  the Board, w hich is 
now  the stand taken  by the State G overnm ent in its w ritten  statem ent. 
Besides, it has been alleged by the State that the petitioner had presented 
his joining report on 2nd January, 2007 which was in violation o f  the Code 
o f  C onduct o f  Elections. How ever, C lause (xi) o f  the E lection C ode o f  
Conduct only provides for preventing o f  appointm ents or prom otions in 
G ovem m ent/Public  U ndertakings being m ade during the period o f  the
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operation  o f  the E lection Code o f  C onduct w ithou t p rio r clearance o f  
the Election Com m ission. Therefore, the fact that the petitioner jo ined  his 
duties during the operation o f  the Election Code o f  Conduct for conducting 
elections is not show n to be in violation o f  C lause (ix) or any other rules 
or instructions. The appointm ent having been m ade on the sam e date, it 
cannot ex facie be said that the appointm ent o f  the pe titioner as Vice- 
Chairm an o f  the Board w as in violation o f  the E lection Code o f  Conduct 
and thereby he had rendered him self liable for m isconduct. The statutory 
rules c learly  povide the grounds for rem oval o f  the C hairm an or Vice- 
C hairm an o f  the B oard. It is now here stated in  the show  cause notice 
o r even in the impugned order/notification o f  removal o f  the petitioner that 
his con tinuation  in o ffice  is detrim ental to ‘Public  in te rest’ as is now  
contended. The fact o f  any public interest being involved is not mentioned. 
The provisions o f  Section 10(A) o f  the A ct provide specific grounds for 
rem oval. T herefore, the incum bent on the post o f  C hairm an o r Vice- 
Chairm an could be rem oved only in accordance w ith the said provisions, 
Besides, where statutory duties are imposed on the respondents and there 
is a failure on  their part to  discharge the statu tory  ob ligation , a  w rit o f  
m andam us is liable to  be issued. The petitioner has been  rem oved from  
the service o f  th e  Board in violation o f  the conditions provided in Section 
10(A ) o f  the A ct. The v io lation  o f  the E lection  C ode o f  C onduct o f  the 
E lection  C om m ission  is not show n to be covered by C lauses (a) to  (e) 
o f  Section 10(A ) o f  the Act. The appoin tm ent o f  the petitioner as Vice- 
Chairm an o f  the B oard was m ade by the State G overnm ent. The fact that 
it w as m ade on the same day that the Election Code o f  Conduct had come 
into effect cannot be said to  be  such an act on the part o f  the petitioner 
w hereby m otivated  his appointm ent/joining as is the stand now  taken in 
the w ritten statem ent.

(Para 11)

A kshay Bhan, A dvocate fo r the petitioner.

Chetan M ittal, Sr. Advocate, Addl. A .G  Punjab with 

Jitender Kumar, Advocate.

Sukhw inder K aur Saroya, Advocate fo r  respondent No. 2.
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(1) The petitioner by way o f  the present petition under Articles 
226 and 227 o f the Constitution o f  India seeks quashing o f  the impugned 
notification, dated 3rd August, 2007 (Annexure P-6) whereby he has been 
removed from the post o f Vice-Chairman, Punjab School Education Board 
(“Board”— for short) (respondent No. 2) and for quashing the order, dated 
3rd August, 2007 (Annexure P-7) whereby he has been relieved from the 
services o f  the Board. A further prayer has been m ade for directing the 
respondents to re-instate the petitioner as V ice-Chairm an o f  the Board.

(2) The petitioner states that he was working as Senior Professor 
and Dean Languages at G uru N anak Dev University, Amritsar. He is an 
em inent scholar and has earned niche for h im self being a hardw orking 
educationist. Besides, his career is blotless throughout. The State 
G overnm ent appointed him V ice-Chairm an o f  the Board till 30th May, 
2009 ,— vide notification, dated 29th December, 2006 (A nnexure P-1). 
In continuation o f  the appointm ent notification, the term s and conditions 
o f  service o f  the petitioner were c ircu lated ,— vide A nnexure P-2. The 
petitioner jo ined  as Vice-Chairm an o f  the Board ,— vide jo in ing  report, 
dated 2nd January, 2007 (A nnexure P-3). All o f  a sudden, a show  cause 
notice was issued to him ,— vide memo dated, 31 st May, 2007 (Annexure 
P-4). It was inter alia alleged therein that the Election Code o f  Conduct 
for conducting elections had been im plem ented or in o ther w ords had 
com e into effect on 29th Decem ber, 2.006, that is, the sam e date w hen 
the petitioner was appointed as V ice-Chairm an o f  the Board. However, 
the petitioner it is alleged subm itted his jo in ing  report on 2nd January, 
2007 as V ice-C hairm an o f  the Board. This was in clear vio lation o f  the 
E lection C ode o f  Conduct. It w as alleged that in term s o f  the E lection 
Code o f  C onduct, i f  an order o f  appointm ent or transfer had not been 
im plem ented then the same can be im plem ented only after taking fresh 
approval from the newly formed Government and after completion o f  the 
election process. Therefore, the petitioner it is alleged had violated the 
E lection Code o f  Conduct. Accordingly, he was asked to file his reply 
w ith in  15 days so as to clarify his position  to the G overnm ent. The 
petitioner subm itted his reply (A nnexure P-5) to the show  cause notice.
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It is subm itted  that the petitioner was serving as P ro fesso r and Dean, 
School o f  Punjabi S tudies, G u ru N an ak  D ev U niversity , A m ritsar. He 
inform ed the Vice-Chairm an, Guru N anak Dev University, A m ritsar that 
he has been  appoin ted  as V ice-C hairm an o f  the B oard. A  request was 
m ade on 29th  D ecem ber. 2006 on telephone for reliev ing  him  from  the 
post occupied by him. However, on advice, the petitioner contacted the 
R egistrar o f  G uru N anak Dev U niversity, A m ritsar. The petitioner 
accordingly asked the Registrar to relieve him  on 30th Decem ber, 2006, 
how ever, the sam e was a Saturday and a holiday. The nex t day i.e. 31st 
Decem ber. 2006 was a Sunday and 1 st January, 2007 being N ew  Y ear’s 
day was again  a holiday. The G uru N anak D ev U niversity , A m ritsar 
relieved the petitioner on 2nd January, 2007 (Forenoon) and he jo ined  
the B oard as V ice-C hairm an on 2nd January, 2007 (A fternoon). The 
State Government has vide impugned notification, dated 3rd August, 2007 
t A nnexure P-6) rem oved the petitioner from  the post o f  V ice-C hairm an 
o f  the Board and on the sam e day i.e. 3rd A ugust, 2007 relieved  him  
from  the se n  ices o f  the Board. The said orders rem oving the petitioner 
from  the services o f  the Board and relieving him , as already noticed, are 
assailed in this petition.

(3) Notice o f  motion was issued to the respondents who have filed 
their separate replies. It is stated by respondent N o. 1 that the term s and 
conditions o f  services (Annexure P-2) were never circulated by the State 
G overnm ent (respondent No. 1). The issuing o f  show  cause notice and 
passing o f  the im pugned orders are adm itted. It is subm itted that the 
petitioner had motivated his appointment/joining during the period when the 
Election Code o f  Conduct was in force. As such, no appoin tm ent could 
be m ade. His jo in ing  on the post o f  V ice-C hairm an o f  the B oard was in 
violation o f  the Election Code o f  Conduct. It is subm itted that the action 
o f  the petitioner is a grave m is-conduct on his part w hich attracts the 
provisions o f  Section 10(A) o f  the Punjab School E ducation Board Act, 
1969 (“A ct” for short). Besides, in order to com ply w ith the principles o f  
natural justice , a show  cause notice was issued.

(4) In the reply filed by the Secretary, Punjab  School Education 
Board (respondent No. 2), It is subm itted that Dr. Suresh K um ar Tandon 
has been appointed as Vice-Chairm an o f  the Board ,— vide N otification,
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dated 3rd December, 2007 (Annexure R l) . Besides, he has subm itted his 
joining report on 18th December, 2007 and is working as Chairm an o f  the 
Board. The petitioner has not impleaded Dr. Suresh K um ar Tandon and 
therefore, the w rit petition is liable to be dism issed. It is also stated that 
the petitioner had motivated his appointment and joined during the period 
the Election Code o f  Conduct was in force.

(5) Mr. Akshay Bhan, Advocate appearing for the petitioner has 
subm itted that the appointm ent o f  the petitioner as Vice-Chairm an o f  the 
Board was in accordance w ith law  and the procedure. The com ing into 
effect o f  the Election Code o f  Conduct, it is submitted is o f  no consequence 
and is for the purposes o f  conducting the elections. The Code does not 
make the appointment o f  the petitioner to be illegal. It is submitted that the 
petitioner could only be removed from service o f  the Board in accordance 
w ith the provisions o f  Section 10(A) o f  the Act. N one o f  the conditions 
as envisaged by Section 10(A) are applicable in the case o f  the petitioner 
and, therefore, his rem oval from  the service o f  the Board is vitiated.

(6) Mr. Chetan Mittal, Sr. Advocate, Addl. A.G. Punjab appearing 
w ith Mr. Jitender Kumar, Advocate has m ade a reference to the Election 
Code o f  Conduct dated 7th January, 2007 and subm itted that in term s 
thereof, no appointment or promotions in Govemment/Public Undertakings 
were liable to be m ade during the period o f  the elections w ithout prior 
clearance from the Election Commission. It is submitted that the appointment 
o f  the petitioner having been m ade during the operation o f  the M odel 
Code o f  Conduct for conducting the elections was/is clearly illegal. Reliance 
is placed on the case o f  Harbans Singh Jalal versus Union o f India,
(1) and also in  the m atter o f  Special Reference No. 1 o f  2002 (Gujrat 
Assembly Election Matter), (2).

(7) M s. Sukhw inder Kaur Saroya, A dvocate appearing for 
respondent No. 2 has subm itted that the new  incum bm ent nam ely Dr. 
Suresh Kumar TandOn having been appointed on 3rd December, 2007 and 
having jo ined  the Board on 18th December, 2007, the present petition 
without im pleadm ent o f  Dr. Suresh Kum ar Tandon is not maintainable.

(1) 1997(2) PLR 778 (DB) (P&H)
(2) (2002)8 S.C.C. 237
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(8) We have given our thoughtful consideration to the contentions 
o f  the learned counsel for the parties and also perused the record. The 
petitioner w ho was appointed as Vice-Chairman o f  the Board on 29th 
December, 2006 till 30th May, 2009 has assailed his rem oval from  the 
Board ,— vide im pugned notification, dated 3rd August, 2007 (Annexure 
P-6). It is recorded in the said notification that the petitioner has exhibited 
serious m isconduct by jo in ing as Vice-Chairman o f  the Board on 2nd 
January, 2007 in contravention o f  the Code o f  Conduct o f  the Election 
Com m ission which had come into effect on 29th December, 2006. 
Accordingly, the Government in exercise o f  power conferred under Section 
10(A) o f  the Act as am ended was pleased to rem ove him  from  the post 
o f  Vice-Chairm an o f  the Board with immediate effect.

(9) In order to appreciate the contentions o f  the parties, the 
provisions o f  Section 10 (A) o f  the Act m ay be adverted to, which read 
as u n d e r :—

“Removol o f  a 
member including 
Chairman and 
Vice-Chairman

*** 10(A) The State Government 
may, by notification in the 
Official Gazette, remove any 
member including Chairman 
and Vice-Chairman, but other 
than an official member if,—

(a) he has becom e subject to 
any o f  the disqualification 
specified in sub-section (i) 
o f  section 8 ;

(b) he willfully refuses to carry 
out the provisions o f  this 
A c t ;

(c) he abuses the powers 
vested in him  or is guilty 
of m isconduct;
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(d) he remains absent 
without leave o f the 
Board for more than 
three consequtive 
meetings o f the Board 
Vice-Chairman Board 
without sufficient cause; or

(e) it appears to the State 
Government that his 
continuation in the office 
is detrimental to the public 
interest.

(10) The removal o f the petitioner from the office ofVice-Chairman 
o f the Board is on account o f his having violated the provisions o f  the 
Election Code o f  Conduct for conducting the elections. In the Election Code 
o f Conduct dated 7th January, 2007 which is being relied upon by the 
learned cou n sel for the State, it has been provided as 
follows:—

“On Transfer and posting o f officials:

The Commission directs that there shall be a total ban cm the transfer 
of all officers/officials connected with die conduct ofthe election. 
These include but are not restricted to :—

(i) to (viii)

xxxxxxxxxxxxxxx
(ix) N o appointments or promotions in Govemment/Public 

Undertaking shall be made during this period, without prior 
clearance o f the Commission.”

(11) A perusal o f  the above Clause (ix), which is relied upon by 
the learned Senior Counsel for the State shows that no appointment or 
promotion in Govemment/Public Undertakings are to be made during the 
period o f the election without prior clearance o f the Election Commission. 
It may be noticed that during the course o f  hearing, it has been submitted
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by learned Senior counsel for the respondent-State that the action o f  the 
petitioner by m otivating his appointment and joining, is in contravention 
o f  clause 10(A) (e) o f  the Act. C lause (e) provides for rem oval o f  
C hairm an or Vice-Chairm an if  it appears to  the State G overnm ent that 
the continuation in the office is detrimental to ‘public interest’. The petitioner 
adm ittedly  w as appointed as Vice-Chairm ah o f  the Board on 29th 
Decem ber, 2006. On the sam e date, the E lection Code o f  Conduct had 
come into force. Nothing has, however, been shown or placed on record 
to show  that the petitoner had m otivated his appointm ent. It may 
appropriately be noticed that in the show cause notice, dated 31 st May, 
2007 it has not been alleged that the petitioner had m otivated his 
appointment as Vice-Chairman o f  the Board, which is now the stand taken 
by the State G overnm ent in its w ritten statem ent. B esides, it has been 
alleged by the State that the petitioner had presented his jo in ing  report 
on 2nd January, 2007 which was in violation o f  the Code o f  Conduct o f 
E lections. How ever, Clause (ix) o f  the Election Code o f  Conduct, as 
referred to above, only provides for preventing o f  appointm ents or 
prom otions in Government/Public Undertakings being m ade during the 
period o f  the operation o f  the Election Code o f  Conduct w ithout prior 
clearance o f the Election Commission. Therefore, the fact that the petitioner 
jo ined  his duties during the operation o f  the Election Code o f  Conduct 
for conducting elections is not shown to be in violation o f  Clause (ix) or 
any other rules or instructions. The appointm ents having been m ade on 
the sam e date, it cannot ex facie  be said that the appointm ent o f  the 
petitioner as Vice-Chairman o f  the Board was in violation o f  the Election 
Code o f Conduct and thereby he had rendered himself liable for misconduct. 
The statutory rules clearly provide the grounds for removal o f the Chairman 
or V ice-C hairm an o f  the Board. It is nowhere stated in the show  cause 
notice or even in the impugned order/notification o f removal o f the petitioner 
that his continuation in office is detrimental to ‘public interest’ as is now 
contended. The fact o f any public interest being involved is not mentioned. 
The provisions o f  Section 10 (A) o f  the Act provides specific grounds 
for rem oval. Therefore, the incum bent on the post o f  Chairm an or Vice- 
Chairman could be removed only in accordance with the said provisions. 
Besides, where statutory duties are imposed on the respondents and there 
is a failure on their part to discharge the statutory obligation, a w rit o f  
m andam us is liable to be issued. The petitioner has been rem oved from
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the service o f  the Board in violation o f  the conditions provided in Section 
10(A) o f  the A ct. T he v io lation  o f  the E lection  C ode o f  C onduct o f  the 
E lection C om m ission  is no t show n to be covered  by C lauses (a) to (e) 
o f  Section 10(A) o f  the A c t.T h e  appoin tm ent o f  the pe titioner as Vice- 
Chairm an o f  the Board was m ade by the State G overnm ent. The fact that 
it was m ade on the same day that the Election Code o f  Conduct had come 
into effect cannot be said to be such an act on the part o f  the petitioner 
whereby he m otivated his appointm ent/joining as is the stand now  taken 
in the w ritten statem ent.

(12) Learned counsel for the State has placed reliance on the case 
o f  Harbans Singh Jalal (supra). It has inter alia been observed therein that 
Election Com m ission can issue directions to the Government and political 
parties and enforce the Model Code o f  Conduct from the date o f  notification 
itse lf till the term ination o f  election process. It was observed that even if  
there is no provision o f  Code o f  Conduct in the Representation o f  People’s 
Act, 1951 or the C onstitution o f  India, it does not violate any statutory 
provision. In fact it is an accepted convention by all the political parties for 
the conduct o f  fair and pure elections. The restrictions im posed on the 
Government from announcing any welfare policies which may influence the 
voters, it was observed, are in the interest o f  fairness and purity o f  election. 
There is no dispute to the proposition enunciated therein. However, the said 
observations are inapplicable to the facts o f  the present case where the 
rem oval o f  the petitioner is in violation o f  Section 10(A ) o f  the Act. As 
regards the Gujarat A ssem bly Election M atter (supra) the learned Senior 
Counsel has referred to the observations m ade in Para 126. The said 
observations consider the constitutional scheme with regard to the holding 
o f  elections to the Parliament and the State Legislature. It is observed that 
the superintendence, direction and control o f  the conduct o f  elections 
referred to in Article 324 (1) o f  the Constitution are entrusted to the Election 
Com m ission. It is not in dispute that the E lection C om m ission has been 
entrusted w ith the pow er o f  superintendence, direction and control for the 
conduct o f  elections. However, in the absence o f  any m aterial, it cannot 
be said that the order appointing the petitioner on the sam e date that the 
Election Code o f  Conduct came into force, was w ith the knowledge o f  the 
com ing into force o f  the Code o f  Conduct for conducting elections.
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(13) The contention o f  Ms. Sukhwinder K aur Saroya, Advocate 
appearing for respondent No. 2 that the writ petition is not m aintainable 
w ithout im pleading Dr. Suresh Kum ar Tandon who was subsequently 
appointed and had submitted his joining report may be considered. In the 
present case, the w rit petition was filed by the petitioner in this Court on 
18th August, 2007. It was taken up on 20th August, 2007 on w hich date 
notice o f  m otion was issued to respondent No. 1 for 27th August, 2007. 
The Additional Advocate General, Punj ab accepted notice and sought time 
to seek instructions. Thereafter, on the request o f  the State Counsel it was 
adjourned on 27th August, 2007 to 7th September, 2007. It was again 
adjourned on the request o f  the counsel for the petitioner and then on a 
jo in t request, it was adjourned to 3rd October, 2007. O n 3rd October, 
2007, on the request o f  the State counsel, the case was adjourned to 6th 
November, 2007. It was ordered that in the meanwhile, the petitioner would 
not be evicted from his accommodation. Thereafter, while the petition was 
pending, the State Governm ent,— vide notification, dated 3rd December, 
2007 (Annexure R 1) appointed Dr. Suresh Kumar Tandon as Vice-Chairman 
o f  the Board and he submitted his joining report on 18th December, 2007. 
The appointed o f Dr. Suresh Kumar Tandon as Vice-Chairman o f  the Board 
has admittedly been made during the pendency o f  the lis. Therefore, whatever 
action has been taken during the pendency o f  the proceedings is subject 
to the final outcom e o f  the decision and the w rit petition cannot be said 
to have been rendered infructuous on account o f  the fresh appointm ent o f  
another incom bent. In Nagesh Datta Shetti and others versus State of 
Karnataka and others, (2) the challenge in the w rit appeal was against 
the directions given by the Single Judge o f  the High Court to grant 
occupancy rights to the respondents in the said case. The issue in appeal 
against directions o f  the Single Judge was whether the direction given by 
the Single Bench could be maintained when the matter was being remitted 
by the Single Bench to the Tribunal for fresh adjudication. The writ appeal 
had been adm itted to exam ine the legality o f  the direction. However, no 
stay was granted. The Tribunal did not keep the proceedings pending, 
though it was brought to its notice that the writ appeal had been admitted. 
The Tribunal acted on the basis o f  the directions given by the learned Single 
Judge o f  the High Court and granted occupancy rights. The High Court held 
that the writ appeal had been rendered infructuous because o f  the subsequent 
decision o f  the Tribunal. It was observed by the Suprem e Court that

(2) 2005(10) S.C.C. 383
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correctness o f  the order passed by the Single Judge was being challenged 
in the writ appeal and any decision taken by the Tribunal has per force be 
subject to the decision in the writ appeal. The D ivision Bench, it was 
observed, was liable to consider the m atter on m erits without concluding 
that the writ appeal had becom e infructuous. In Parvinder Singh Bajaj 
versus State o f Punjab, (3) a Division Bench o f  this Court considered the 
case o f  rem oval o f  the President, o f  the M unicipal Com m ittee from  its 
m em bership and presidentship on the allegations o f  misuse o f  powers and 
squandering o f  money. A n inquiry was held. However, the com plaint and 
the inquiry report were not conveyed to the petitioner. The same was held 
to be in violation o f  the principles o f natural justice and the order removing 
the petitioner therein from membership and presidentship was quashed. It 
was observed that persons occupying elected offices cannot be rem oved 
unceremoniously. During the pendency o f  the writ petition in the said case, 
fresh elections were held. The same had in fact resulted due to the impugned 
order being passed. It was held that the principles o f  lis pendens would 
apply and with the quashing o f  the impugned order, the elections that were 
held cannot survive. As a necessary consequence, the status quo as it 
obtained prior to the termination o f the President o f the Municipal Committee 
was restored.

(14) In the circum stances, this Court is not to dism iss the writ 
petition merely on the ground that another person has been appointed as Vice- 
Chairman o f  the Board during the pendency o f  the writ petition and neither 
is it liable to be dismissed on the ground o f  non-joinder o f  necessary parties. 
The appointm ent o f  Dr. Suresh Kum ar Tandon as Vice-Chairm an o f  the 
Board was during the pendency o f  the writ petition and the action taken 
during its pendency, is subject to the ultim ate decision o f  this Court.

(15) The appointm ent o f  the petitioner having been held to be in 
violation o f  Section 10(A) o f  the Act. The writ petition is allowed and the 
impugned notification, dated 3rd August, 2007 (Annexure P-6) removing 
the petitioner from  service o f  the Board and the order, dated 3rd August, 
2007 (A nnexure P-7) relieving the petitioner are quashed.

(16) No. costs.

R.N.R.

(3) 1995 (2) All Instant Judgements 29


