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a lso  th e  d e te n tio n  o rd e r  is  b ad . B u t, th e  c o n te n tio n  of th e  
re sp o n d en ts  is th a t  the p e titio n e rs  have been absconding and, 
th e re fo re , th e  o rd e rs  could  n o t be se rv ed . A ccord ing  to  th e  
respondents they had to issue even a Red A lert Notice w ith  regard  
to the petitioners and, therefore, it cannot be s ta ted  th a t  there  is 
any undue delay. The respondents have also produced the copies 
of the Red A lert Notice as annexures w ith  th e ir reply. Though, the 
p e ti t io n e rs  s ta te d  th a t  th ey  w ere av a ilab le  for serv ice of the 
deten tion  order, there  is no m ateria l to hold th a t  the respondents 
did not serve the  d e ten tio n  o rder tho u gh  the  p e titio n e rs  were 
availab le.

(50) T h ou gh  th e  p e t i t io n e r s  h ave  ta k e n  c e r ta in  o th e r  
objections also, I am  of the view th a t  it is not necessary to consider 
th e m  in  v iew  of my f in d in g s  re n d e re d  above a g a in s t  th e  
respondents. Accordingly, the petitions have to be allowed.

(51) In  the resu lt, both these p etitio ns are allowed se ttin g  
aside the im pugned detention  orders. The p etitioners are ordered 
to be se t a t  l ib e r ty  u n le s s  th ey  a re  re q u ire d  in  som e o th e r  
proceedings.
S.C.K.
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C onstitution o f India, 1950—Arts. 14, 2 26 /22 7—A dm ission— 
E lig ib ility—Adm ission to M .B.B .S. course— Notification dated 22nd  
January, 1998— Stipula tion  that only those candidates are eligible 
for adm ission who have passed +1 and +2 exam ination from  School/ 
C ollege in  C h a n d ig a rh  & reco g n ised  by C h a n d ig a r h  
A d m in is tr a tio n — H eld  th a t th is  con d ition  a m o u n ted  to 100%  
r e se rv a tio n  on the  b a sis  o f  in s t i tu t io n a l  p re fe re n c e — N o t  
perm issible— Clause struck down as ultra  vires.

H eld  tha t a ll 50 sea ts  availab le for being filled in  for the 
M.B.B.S. course in  the respondent-college, have been reserved  for
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cand idates who were eligible in  term s of clauses (a), (b) & (c) of 
Clause 1, in o ther words, 100 per cent seats have been reserved on 
the basis of in stitu tio n a l preference. This is wholly im perm issible.

(Pars 12)
F urther held, th a t  the words “and  s itu a ted  in the U.T. of 

C h an d ig a rh , as re g u la r  s tu d e n ts  of the  said  School/C olleges” 
m entioned in clause 1 (b) of the notification are held to be u ltra  
vires as being a rb itra ry  and are, therefore, struck  down.

(Para 14)
Dr. Balram  K. G upta and Amar Vivek Advocate, for the Petitioner
Ashok Aggarwal, Sr. Advocate w ith J.S. Sindhu, Advocate, fo r  the 

respondent.
JUDGMENT

H.S. Bedi, J. (Oral)
(1) The petitioner, a  minor, who has filed the p resen t w rit 

petition  through her grand-father, has challenged Clause 1(b) of 
the N otification, Annexure P-1, dated  22nd Jan u a ry , 1998, w ith  
respect to adm issions to the M.B.B.S. course to be conducted by 
the G overnm ent M edical College, S ara i B uilding, Sector 32-A, 
C handigarh, on the ground th a t  the stipu la tion  laid in  the clause 
th a t  a  candidate to be eligible for adm ission should have passed 
the +1 and +2 E xam ination  from a School/College recognised by 
the C handigarh  A dm inistration  and situa ted  in the U nion Territory  
of C handigarh  as regu lar stud en ts of the said  School/College, as 
being a rb itra ry  and violative of Article 14 of the C onstitu tion  of 
Ind ia . I t  is the adm itted  position th a t  no adm ission have so far 
been made as a  consequence of the N otification A nnexure P-1 b u t 
apprehend ing  th a t  the would be kept out, the petitioner has come 
to th is  Court before the s ta r t  of the adm ission.

The facts of the case are as under :—
(2) The petitioner is the dau g hter of one Col. R avinder Dixit, 

who is a  serving arm y officer. I t  is the petitio ner’s case th a t  on 
account of the exigencies of service, her fa th e r had  been posted at 
v a rio u s  loca tio ns o u tside  the U nion  T e rrito ry  of C h an d ig a rh  
betw een May, 1992 till date and, as a  consequence of his frequent 
postings, she too had studied in various schools outside the U nion 
T errito ry  of C handigarh. These in stitu tio n s are detailed  below :
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s.
N o

S c h o o l  S tu d ie d C la s s  A tte n d e d Y e a r  & M o n th

1 . K e n d r iy a  V id y a ly a  
M a n a u r i  (U .P .;

7 th  & 8 t h  M id - te r m M a y  9 2  to  O ct. 9 3

2. K e n d r iy a  V id y a ly a  
S h i l lo n g  (M e g h a ly a )

8 t h  & 9 th  M id - te r m O c t 9 3  to  J a n  1 9 9 4

3. K e n d r iy a  V id y a ly a  
B e n g d u b i  (W e s t  B e n g a l)

9 th ,  1 0 th  a n d  1 1 th J a n  1 9 9 4  to  A p r il , 1 9 9 6

4. K e n d r iy a  V id y a ly a  
C o m m a n d  H o s p ita l ,  
C a lc u t ta .

12 th A p r il  199G to  M a r c h , 1 9 9 7

(3) It is also the p etitioner’s case th a t  though the Notification, 
A nnexure P-1, p erta ined  to various o ther m edical and engineering  
courses, yet the stipu la tion  contained in  condition No. 1(b) had been 
imposed only qua the MBBS course and for th a t  additional reason, 
it w as d iscrim inatory  as well.

(4) Notice of motion was issued in  th is  case and  a w ritten  
s ta te m e n t h as  been filed  by the  P rin c ip a l of th e  G overnm en t 
M edical College, C handigarh  on behalf of respondent No. 1. I t  has 
been pointed out th a t  the condition im pugned had  been upheld by 
th is  C ourt as also by the H on’ble Suprem e Court and, as such, no 
fau lt could be found w ith it. The broad facts th a t  have been alleged 
by the petitioner have, however, not been denied by the respondents. 
The question  posed is, therefore, a purely  legal one.

(5) Dr. B alram  G upta, the learned  counsel for the petitioner, 
has argued th a t  C lause 1(b) am ounted to creating  a 100 p er cent 
r e s e r v a t io n  fo r s tu d e n t s  w ho h ad  ta k e n  th e i r  +1 a n d  +2 
E xam ination  from the U nion T erritory  of C handigarh  and th a t  th is  
clause was to tally  un justified  on account of the judgm ents of the 
Suprem e C ourt in A nan t M adaan  v. Sta te  o f H aryana and  others
(1), M eenakshi M alik  v. University of Delhi and  others (2), w herein  
it was held th a t  such a condition could not be imposed. Reliance 
has also been placed on a judgm ent of th is ;Court in M eenal Sharm a  
v. S ta te  o f H aryana and another (3).

(6) As ag a in st th is, Mr. Ashok A ggarwal rep resen ting  the  
U nion T errito ry  C handigarh, has urged th a t  a sim ilar policy had

(1) 1995 (1) SLR 714
(2) 1992 (2) Recent services judgment 611(3) 1994 (3) SLR
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been upheld in M eenal S harm a’s case (supra) as also in A n u p  S ingh  
v. Sta te  o f Punjab and others (4) and, as such, th is  petition  could 
not succeed. While dealing w ith M eenakshi M alik’s case (supra), 
Mr. Aggarwal has argued th a t th is  judgm ent did not lay down any 
law b u t had dealt w ith the m a tte r on the facts of the case and  the 
Court had observed th a t  as it was a case of individual hardsh ip , 
the petitio ner was entitled  to succeed on th a t  ground alone.

(7) I have heard  the learned counsel for the p a rtie s  and  have 
gone th ro u g h  th e  record . C ondition  No. 1(b) w hich h as  been  
im pugned in  the p resen t proceedings is reproduced below :—

1. M.B.B.S. (Govt, m edical College, S arai Building, Sector 
32-A, C handigarh  : (50 seats)
(b) have passed both +1 (11th class) and +2 (12th class) 
exam ination  from Schools/Colleges recognised by the 
C handigarh  A dm inistration  and situa ted  in  the U.T. of 
C handigarh , as reg u la r s tud en ts  of the said  Schools/ 
Colleges w ith 50% m arks in the aggregate of Physics, 
C hem istry.

(8) In  M eenakshi M alik’s case (supra) the Hon’ble Suprem e 
C ourt w as called  upon to con stru e  a s im ila r  p rov ision  w hich 
provided th a t  in  order to get adm ission in  one of the th ree Medical 
Colleges in  Delhi, a candidate had to pass the 11th and  12th class 
exam ination  from Delhi. It appears th a t  M eenakshi M alik’s fa ther, 
who w as a governm ent employee and had been posted to a foreign 
country on account of the exigencies of service w ith  the re su lt th a t 
he could pass only7 the 12th class exam ination from Delhi, w hereas 
the exam ination  of the 11th class was tak en  in a school outside 
Delhi. It was in  th is  s ituation  th a t  Hon’ble Suprem e Court observed 
as u n d e r :

It seem s to us th a t the qualifying condition th a t  a candidate 
appearing  for the entrance Exam ination  for adm ission 
to a Medical College in  Delhi should have received the 
la s t  two y ea rs  of edu ca tion  in  a school in  D elh i is 
u n re a s o n a b le  w h en  a p p lie d  in  th e  case  o f th o se  
cand id a tes  who were com pelled to leave In d ia  for a 
foreign country by reason of the posting of the p aren t 
by the Governm ent to such foreign country. There is no

(4) 1995 (3) RSJ 788
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real choice in  the m a tte r  for such a studen t, and in many 
cases the circum stances of the stud en t to not perm it her 
to c o n tin u e  sc h o o lin g  in  In d ia .-  I t  is  o f co u rse  
theoretically  possible for a studen t to be p u t into a hostel 
to continue h er schooling in  Delhi. B ut in  m any cases 
th i s  m ay  n o t be fe a s ib le  a n d  th e  s tu d e n t  m u s t 
accompany a p aren t to the foreign country. It appears 
to us th a t  the rigour of the condition prescribing th a t  
the la s t two years of education  should be received in a 
school in  Delhi should be relaxed, and there  should be 
no insistence on the fulfilm ent of th a t  condition, in  the 
case of s tu d en ts  of p a ren ts  who are tra n s fe rre d  to a 
fo re ig n  c o u n try  by th e  G o v ern m en t a n d  who a re , 
therefore, required  to leave India along w ith  them . Rules 
are in ten d ed  to be reasonab le , and  should  tak e  into 
account the v arie ty  of c ircum stances in  w hich those 
whom the ru les seek to govern find them selves. We are 
o f opin ion  th a t  the cond ition  in  the p re sc rip tio n  of 
qualifications for adm ission to a m edical college in Delhi 
providing th a t  the la s t two years of education  should be 
in a school in  Delhi should be construed as not applicable 
to s tud en ts  whp have to leave Ind ia  w ith  th e ir p a ren ts  
on the p a ren t being posted to a foreign country by the 
G overnm ent.

Accordingly, the denial of adm ission to the petitio ner to a 
sea t in one of the M edical Colleges in  Delhi m ust be 
held to be unreasonab le.”

(9) I t  is, therefore, app aren t th a t  the H on’ble Suprem e Court 
held th a t  the condition of the kind imposed was unreasonable and 
such a condition should be construed as not applicable to s tu d en ts  
who had  to leave Ind ia  w ith  th e ir p a ren ts  for reasons beyond th e ir  
control. A lthough, it is true, as has been contended by Mr. Aggarwal, 
th a t  the observations of the suprem e Court were w ith  reference to 
a foreign service but, to my mind, these observations would fully 
apply to the case of defence personnel, who for reasons beyond th e ir 
contro l undergo  freq u en t tra n s fe rs  and  have to rem a in  posted  
outside the places of th e ir  domicile. While constru ing  an identical 
rule w ith  regard  to adm ission to a Medical College in  M aharash tra ,
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a Division Bench of the Bombay High Court in  Ku. A rchana  v. The 
Dean, Government M edical College, N agpur and others (5) observed 
as under :—

“S hri K herdekar, the learned  counsel for the p e titio n er, 
contended th a t  having regard to the object of the Rules, 
its  background, the language used in Cl. B(5) and the 
ratio  of various Suprem e Court decisions on the validity  
of various reserv a tio n  on region/residence b asis , the 
re q u ire m e n t  of p a s s in g  In d ia n  School C e rtif ic a te  
E x a m in a tio n  “from  an  in s t i t u t io n  lo c a te d  in  
M aharash tra  S ta te” is not in tended  to be applied to the 
cand idates covered by R. B(3). It seem s to us th a t  the 
contention is well-founded. Course and the exam ination  
of the Indian  School Certificate E xam ination  is common 
all over India. Servicem an has no control on his posting 
which can be anywhere including M ah arash tra . Rule of 
denial of adm ission to a m eritorious son/daughter of a 
servicem an who is domicile of M aharash tra  only because 
of a fortu itous circum stances of his being not posted a t 
the tim e of his ward studying in 12th S tan dard  w ithin  
the S tate  of M aharash tra  cannnot have any nexus to 
the object of the Rule. Mere chance cannot be the valid 
d isq u a lify in g  fac to r. Such  a ru le  w ill n o t only be 
a r b i t r a r y  an d  u n re a s o n a b le  b u t  w ill p e rm it  
d iscrim ination  betw een two classes of servicem en of 
M aharash tra  domicile actually  posted a t m ateria l tim e
(i) in M aharash tra  and (ii) outside M ah arash tra . This 
classification will be clearly invidious having no nexus 
w hatsoever to the object sought to be achieved. Suprem e 
Court has repeatedly held against denial of adm issions 
only on the basis of residence and/or region. C anons of 
in te rp re ta tion  m andates th a t in te rp re ta tio n  which leads 
to unconstitu tionality  has to be avoided, and harm onious 
construction to be preferred, if possible. T hus the rule 
will have to be in terp re ted  keeping the above principles 
in  view. The rule is not clearly worded and does p resen t 
some difficulty in  constru ing it.”

(10) I t  b e a rs  notice th a t  th is  jud g m en t w as specifically  
approved in  M eenal S harm a’s case (supra).

(5) AIR 1987 Bombay 155.
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(11) M r. A ggarw al’s add itional a rgum en t th a t  the H on’ble 
Suprem e court had, in fact, upheld the rule in question in A nant 
M adan’s case, is w ithout m erit for the reason th a t  the ru le th a t  
w as u n d er consideration w as su bstan tia lly  different. The said  rule 
is reproduced below :—

(i) The cand idates who have studied  10th, 10+1 and  10+2
classes as reg u la r cand idates in recognised in stitu tio n s 
in H ary an a ..........

(ii) T he c h i ld r e n /w a rd s .... ................... of th e  em p lo y ees
a p p o in te d  on r e g u la r  b a s is  of H a r y a n a  S ta te  
G overnm ent/M em bers of All In d ia  Services borne on 
H a r y a n a  c a d r e /s ta tu to r y  b o d ie s /c o rp o ra t io n s  
estab lished  by or under an  Act of the S tate  of H aryana  
w hether posted in H aryana or ou tside .........................

(iii) The ch ild ren /w ard s .......................  of th e  em ployees of
Ind ian  Defence Services/P aram ilitary  Forces belonging 
to H aryana S tate  a t  the tim e of en try  into  service as per 
th e ir  service records......”

(12) As a m a t te r  of fact, in  th is  ju d g m e n t i t  h as  been  
specifically laid  down th a t  though preference in adm issions could 
be m ade on th e  b a s is  of resid en ce  a s  w ell as  on th e  b a s is  of 
in s titu tio n a l preference yet there could be no to ta l reservation  on 
th a t  basis. I t  is evident therefore, th a t  th is  judgm ent, as a m a tte r 
of fact, goes ag a in st the a rgum en t advanced by Mr. Aggarwal. In  
addition  to the fact th a t  the rule th a t  w as held to be valid provided 
two exceptions in clauses (ii) and (iii) reproduced above, the Court 
also found th a t  reservation  of 100 per cent w as bad. In  the  case 
before me today it  is ap p a ren t th a t  a ll 50 sea ts  available for being 
filled in for the  MBBS course in the respondent-College, have been 
reserved  for cand idates who were eligible in term s of c lauses (a), 
(b) and  (c) of C lause 1, in  o ther words, 100 per cent sea ts  have been 
reserved  on the b asis  of in s titu tio n a l preference. T his is wholly 
im p erm issib le . M r. A ggarw al’s re lian ce  on A nup S in gh ’s case 
(supra) in support of h is  p lea is also untenable. In  the said  case the 
challenge w as to the provisions contained in  p aras  1, 2, 3 (iii) of 
the adm ission brochure for adm ission to the Engineering  Course 
in the B aba B anda Singh Engineering  College, F a teh g a rh  Sahib, 
w hich w as affilia ted  to G uru N an ak  Dev U niversity , A m ritsar,
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w herein  it had been provided th a t adm ission to the sea ts in  th a t  
college would be open to only those studen ts who had passed  the 
10+2 exam ination  from Schools/Colleges situa ted  in  the S ta te  of 
P unjab  and were of Punjab Domicile except four seats which were 
reserved for candidates o f Punjabi origin settled in other S ta te s /  
abroad for which they would, have to produce a domicile certificate 
from  the respective State. This clause was upheld by th is  Court on 
the prem ise th a t  a certa in  percentage of seats in the college had 
been reserved for outside studen ts and, as such, it was not a case 
of 100 per cent reservation. Moreover, it is evident th a t  sea ts  on 
the basis of in stitu tio n a l preference or domicile had  been reserved 
only in the Baba B anda Singh Engineering College and  not in  the 
o th e r E n g in eerin g  Colleges a ffilia ted  to the  G uru  N an ak  Dev 
U niversity , A m ritsar. As already  m entioned above, the position 
before me is su b s tan tia lly  d ifferent and a ll 50 sea ts  have been 
reserved for those candidates who fulfil the condition laid  down in 
clause 1(b), and no exceptions have been carved out.

(13) Mr. Aggarwal has th en  argued th a t  if it is held th a t  the 
c lause  im pugned  w as bad  in  law , it m u st be le ft open to  th e  
A dm in istra to rs dealing with the m atte r to re-fram e a proper policy 
w ith regard  to adm issions. In  th is  connection, he had placed reliance 
on C handigarh A dm inistra tion  and, others v. M anpreet S ingh  and  
others (6). There can be no quarrel w ith the proposition advanced 
by Mr. Aggarwal. T his Court is only called upon to exam ine the 
validity  of a p articu la r clause in  the Notification, A nnexure P-1, 
and it is alw ays open to the  au th o ritie s  concerned to m ake an 
am endm ent in such a way th a t brings it in  conformity w ith  law.

(14) I am , therefo re , of the  opinion th a t  the  w ords “and  
s itua ted  in  the U.T. of C handigarh, as regu lar s tud en ts of the said 
School/C olleges” m en tioned  in  c lause 1(b) of th e  n o tifica tio n , 
A nnexure P-1, are held to be ultra vires as being a rb itra ry  and are, 
therefore, struck  down, Ipso facto the petitioner who fulfils the o ther 
q u a lif ica tio n s  la id  down in  the  N otification  A nnexure  P-1 for 
adm issio n  to th e  MBBS course, w ill be p e rm itte d  to tak e  the 
E n trance  Test, if she so desires. Ther6 will be no order as to costs. 
D asti order.
J .S .T .

(6) AIR 1992 S.C. 435.


