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FULL BENCH
Before P. C. Jain, S. C. Mital and R. N. Mittal, JJ.
HARDWARI LAL,—Petitioner.
versus
SHRI G. D. TAPASE and others,—Respondenits.
Civill Writ Petition No. 3658 of 1980.
September 16, 1981.

]
Maharshi Dayanand University Act (25 of 1975) as amended by
Haryana Ordinance 5 of 1980 and Haryana Act 40 of 1980—Sections
3, 4 and 9-A—The First Statutes of the Maharshi Dayanand Univer-
sity—Statutes 2, 4(6) & (7) and 26—Constitution of India 1950—
Articles 14 and 361—Vice Chancellor appointed by the Chancellor
for a period of three years with a promise that the term will be re-
newed-—Power of renewal given to the Chancellor by the statute—
Appointee acting on the assurance of the Chancellor and changing
his position by resigning his seat from the Legislative Assembly—
Term not renewed on the expiry of three years—Chancellor—Whe-
ther estopped from refusing to renew the term—Chancellor’s assur-
ance—Whether within the scope of his authority—Doctrine of pro-
missory estoppel—Whether applicable—Appointment or continuance
of a Vice Chancellor beyond the age of 65 years barred by section
9-A—Section 9-A—Whether applicable to a Vice Chancellor holding
office .at the time of introduction of this section—Provisions of sec-
tion 9-A—Whether discriminatory and wviolative of Article 14—
Governor ex officio Chancellor of the University—Immunity as en-
visaged.in-Article 361 (1) —Whether available to the Governor acting
as Chancellor.

Held, that.: -

(1) under clause (7) of Statute 4 of the First Statutes of the
Maharshi Dayanand University, the Chancellor is compe-

tent and has power to grant renewal of the term of the
Vice Chancellor ;

(2) it is-quite evident that Chancellor had acted within the
scope of his authority in laying down the term that the
terms of the petitioner will be renewed and that the peti-
tioner had acted on that promise/assurance and had chang-
ed his position by resigning his seat from the Legislative
Assembly. In such a case estoppel will have to be sustain-
ed even if the same may be based on an assurance to the
future because the promisor intended to be legally bound
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and intended his promise to be acted upon Wi.th the resglt
that it was so acted upon. It was a real promlse—-—Proml_se
intended to be binding, intended to be acted upon and in

fact acted upon ;

(3) the provisions of section 9-A of the Maharshi Dayanand
University Act, 1975 are not only to apply to the persons
who are appointed Vice Chancellors after the promulga-
tion of the Ordinance, but also to the persons who are in
office on the date of promulgation ;

(4) the words ‘continue in .... if he has attained the age of
85 years occurring in section 9-A ofithe Act as amended by
the Ordinance and the Amendment Act are discriminatory
and violative of Article 14 of the Constitution of India,
1950 as the same are designed to operate to the detriment
of one and one person only, i.e. the person whose term
had to be renewed as a result of the promise/assurance
given by the Chancellor ;

(5) the powers and duties exercised and performed under the
Statute by the Chancellor have absolutely no relation to
the exercise and performance of power and duties
of the office of the Governor ;

(6) no absolute immunity as envisaged in sub-clause (1) of
Article 361 of the Constitution of India is available to
the Governor for the acts done in exercise of the powers
or in performance of the duties as Chancellor of the
University. (Para 135).

Case referred by the Division Bench comsisting of Hon’ble Mr.
Justice Bhopinder Singh Dhillon and Hon’ble Mr. Justice M. R.
Sharma, to a larger Bench on 10th December, 1980 for the opinion.
of an important question of law involved in the case. The Full
Bench consisting of Hon’ble’ Mr. Justice Prem Chand Jain, Hon’ble
Mr. Justice S. C. Mital and Hon’ble Mr. Justice Rajendrar Nath Mittal
has finally decided the case on merit on 16th September, 1981,

Petition under Article 226 of the Constitution of India praying
that this Hon’ble Court may be pleased to :—

(a) issue a writ of mandamus or any other appropriate writ,
order or direction commanding the Respondent No. 1
to notify, the renewal of the petitioner’s term as

Vice-Chancellor for a veriod of three years commencing
from 28th October, 1980.
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(b) alternatively, declare that by wvirtue of the ‘terms and
conditions of the petitioner’s appointment, set out in the
order dated 27th October, 1977 issued under Statute 4(6)
of the University Act, the petitioner’s term as Vice-
Chancellor stands automatically renewed for a period of
three years from 28th October, 1980, and issue a writ of
mandamus or any other appropriate writ or
Order, or Direction commanding the Respondents and
their officers and subordinates mot to interfere with the
functioning of the petitioner as Vice-Chancellor of Maharshi
Dayanand University for a period of 3 years commencing
from 28th October, 1980 ;

(¢) quash the impugned Ordinance as being void and un-
constitutional and issue a Writ of Mandamus or any other
appropriate writ, direction or order which this Court
may deem fit in the circumstances of this case, command-
ing the Respondents, their officers, subordinates and
servants not to enforce, in any manwer, the provisions of
the impugned Ordinance against the petitioner ;

(d) strike down the impugned Act as void and unconstitu-
tional and issue a writ of Mandamus or any other appro-
priate writ, direction or order which this Court may deem
fit in the circumstances of this case, commanding the
Respondents, their officers, subordinates and servants not
to enforce, in any manner, the provisions of the impugn-
ed Act against the petitioner ;

(e) award costs of this petition and the proceedings arising
therefrom or incidental thereto ; and

(f) pass such other order or orders as this Hon’ble Court
may deem fit in the circumstances of this case.

P. P. Rao, Sr. Advocate, with J. S. Malik, Bulganin Daulta,
Advocates, for the Petitioner. :

.

U. D. Gaur, A. G, Haryana, B. L. Gulati, D. A., Haryana, for
Respondents Nos. 2 & 3.

Y. S. Chitale, with Sadhana Rama Chandran, Advocates, for
Respondent No. 1. ' '
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JUDGMENT
Prem Chand Jain. J.

1. Shri Hardwari Lal has filed this petition under "Article 726

of the: Constitution of India calling in question the legality end

constititional validity of Haryana Ordinance No. 5 of 1980 (herein-

~ aftér called the Ordinance) and the Maharshi Dayanand University

(Amendment) Act, 1980 (Haryana Act No. 40 of 1980) (hereinafter

called the Amendment Act) and has also prayed for issuance o’ a

mandamus directing respondent No. 1 to renew his term as Vize-

Chancellor of the Maharshi Dayanand University, Rohtak (herein-
after.called the University).

2. In-order to appreciate the controversy, it is generally appro-
priate to give details of the allegations made in the petition, but so
far as the present petition is concerned, I find that it may not be porsi-
ble to do so at this stage and it would suffice if a few facts are
mentioned as‘a preface, which are to the following effect.

3..Shri Hardwari Lal, petitioner, was appointed as Vice-
Chancellor of the University on 28th October, 1977. The petitioner
had-been elected to the State Assembly in June, 1977 and rad
resigned the Assembly seat to accept the Vice-Chancellorship of “he
University in October, 1977, on the asking of Mr. H. S. Brar, the then
Chancellor of the University, who specially invited him during “he
third week of October, 1977, to discuss the state of education in
Haryana and made a compelling request to the petitioner to accapt
the Vice-Chancellorship either of Kurukshetra University or %he
University at Rohtak.

4. Tt is further averred in the petition that to make the offer
attractive and to persuade the petitioner to give up politics end
resign his seat in the Assembly to which he had been elected for six
years, only four months earlier, Shri H. S. Brar, clothed with the
statutory authority to appoint Vice-Chancellors at Kurukshetra snd
Rohtak Universities and to determine in his sole discretion the terms
and conditions of their appointment, offered to. the petitioner a salary
of Rs. 4,000 per mensem exclusive of any peﬁsion which he might
get in the event of his agreeing to resign his seat in the Haryana
assembly, but.the petitioner declined to accept a salary higher tkan
the usual salary of Vice-Chancellors in Haryana and Punjab and
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agreed to quit politics in order to take up the assignment .at'Rohtak
on:the conditions that, (i) he would get at least six years’ tenure:to
enable him to build up the new University and (b), he would: notdbe
pushed about by the Government, during his stipulated tenure.

5. It is further averred, that the then Chancellor-pointed out
thet according to the provisions of clause (7) of Statute 4 of the First
Statutes of the Rohtak University, he would issue the.notification
regarding petitioner’s appointment for a three-year term in the first
instance, but would make the first term imperatively renewable in
the ‘terms and conditions of the appointment’ to be determined by
hira under the authority of Clause (6) of Statute 4.

6. The petitioner has given reasons as to why: did he feel
corapelled to secure the above assurance. The petitioner has futther
given details as to why did he agree to resign the hard-wen:Assembly
sest which he had incidentally won as an Independent-candidate in
the 1977 Assembly Elections. He has also given details of:undue
po:itical interference in the working of the University by the' politi-
cians and the facts going to show as to how efforts were beingrmade
to “harass ‘and denigrate him. Allegations of ~mela fide -have
also been made against respondents Nos. 1 and 2. The petitioner has
alsy made reference to the earlier litigation which took place between
hira and the respondents. I have not given details of all these dlle-
ga-ions as I would refer to the same at the appropriate time-when I
deal with the respective contentions of the learned counsel for ‘the
petitioner.

7.1t is further averred that the petitioner was entitled, as a matter
of right, to the renewal of his first term, but no notification in that.
respect was issued with the result that the petitioner was forced to
file this petition on 13th October, 1980 for issuance of a writ ‘of
mendamus commanding respondent No. 1 to notify ‘the renewal of
the petitioner’s term as Vice-Chancellor for a period of three years
conmencing from 28th of October, 1980. In the petition, an interim
prayer was also made that since his term of office was:to expire on
27th of October, 1980, therefore, ad interim order be issued-allowing
him to continue as Vice-Chancellor of the University. -Affer:issuing
motice of motion, the petition was admitted to D.B. by the:Bench-en
Ociober 14, 1980, but the ad interim relief prayed for was-deelined.
However, it was ordered that till the decision of the petilion,«the
Secretary, Education Department, Haryana, would perform:sihe
duties of Vice-Chancellor.
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8. Before the petition could be heard, the Governor of Haryana
issued Ordinance No. 5 of 1980 on 1st of November, 1980, by which
after Section 9 of the Maharshi Dayanand University Act, 1975,
Section 9-A was inserted which reads as under:-—

“Maximum age of Vice-Chancellor and Pro-Vice-Chancellor :
Notwithstanding anything to the contirary contained in
any law, contract or the statutes, no person shall be
appointed to, or continue in, the office of the Vice-
Chancellor or Pro-Vice-Chancellor, as the case may be, if
he has attained the age of sixty-five years”.

On the basis of the aforesaid Ordinance, an application (C.M. No. 2010
of 1980) was filed in this Court on 4th of November, 1980 on behalf
of the State praying that the writ petition had become infructuous
and that the same be dismissed but that application was rejected and
the matter was heard on merits by the Division Bench. Finding that
important questions were involved, the matter was referred to be
decided by a larger Bench on 10th of December, 1980. On 26th of
December, 1980, the Ordinance was replaced by the Maharishi
Dayanand University (Amendment) Act, 1980 (Haryana Act No. 40
of 1980). As the Ordinance was promuligated and the Amendment
Act was enacted after the filing of the petition, the petitioner was
allowed to suitably amend the petition. Now through the amended
petition, which was put in on February 19, 1981, the petitioner has
challenged the legality and constitutional validity of the Ordinance
and the Amendment Act also.

9. The petition has been contested on behalf of all the res-
~ pondents. Separate written statements have been filed by the
Chancellor, respondent No. 1; Chief Minister of Haryana, respondent
No. 2 and on behalf of the State of Haryana, respondent No. 3 by
Joint Secretary, Education Department.

10. In the written statement filed by the Chancellor, Preliminary
objections have been taken to the effect that no writ would lie
against him because of the protection under Article 361 of the Consti-
tion of India, that examining the validity of Ordinance No. 5 of
1980 is only academic as the same stands repealed by the Amendment
Act, that no mandamus can be issued unless there is violation of some
statutory obligation, that without declaring the Amendment Act
ultra vires, no writ can be issued and that it is settled law that the
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motive which impelled the legislature to pass the law is really
irrelevant in declaring that law ultre vires. if the legislature is
competent to pass a law.

11. On merits, the material allegations made in the petition have
been controverted and the firm stand taken is that renewal of the
term is only when the first term is over as renewal pre-supposes
that it is discretionary with the Chancellor to consider the matter
afresh after the first term is over and that there cannot be a renewal
of the term at the time, when the Vice-Chancellor is appointed
initially. The allegations of mala fide have been emphatically denied.

12. The Chief Minister, Haryana, in his written statement has
also taken somewhat similar type of preliminary objections which
have been raised by respondent No. 1. So far as the averments on
merits are concerned, respondent No. 2 has controverted them.
He has also stoutly and firmly denied the allegations of mala fide
made against him.

13. In the written statement filed on behalf of the State, again
similar type of preliminary objections have been raised. On merits,
the allegations made in the petition have been controverted and
facts have been brought out to show that the issuance of the
Drdinance and the enactment of the Amendment Act were not as a
result of any bias against the petitioner but was as a result of a
policy decision taken on the basis of the suggestions made earlier
by the Committees constituted by the Government of India for
making suggestions on the working of the Universities, which had
favoured the idea of fixation of maximum age limit; of the incumbent
for the Vice-Chancellorship.

14. The petitioner sought to file lengthy replication to the afore-
said three written statements. As in the replication many fresh facts
were raised, we did not permit the petitioner to file the replication.
However, during the course of arguments, the learned counsel for
the petitioner was permifted to make reference to some of the
relevant facts from the replication which were necessary to determine
the controversy.

15. On merits, the first contention raised by Shri P. P. Rao,
learned counsel for the petitioner was that on the basis of the facts
placed.on the file, the petitioner was entitled to issuance of a writ
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of mandamus, commanding respondent No. 1 to notify the renewal
of the petitioner’s term as Vice-Chancellor of Maharshi Dayanand
University for a period of three years with effect from 28th of
October, 1980. What was sought to be argued by Mr. Rao was that
under Statute 4(7) of the First Statutes of the University, two terms
of three years each could legally be given by the Chancellor as there
is a power of renewal available to the Chancellor in the aforesaid
Statute and that such a power could legally be exercised by the
Chancellor even at the stage of initial appointment. In the alterna-
tive, it was submitted by the learned counsel that even if the
Chancellor could not decide about the renewal of the term at the
time of initial appointment, then also in the instant case, he (the
Chancellor) by laying down a term in exercise of his power under
Statute 4(6) that the ferm of the petitioner will be renewed, was
legally bound by such a term and that it was not open to the
Chancellor especially when the existence of the terms and conditions
has not been disputed, to challenge the validity of his own, power to
lay down such a term. Further, the Chancellor by laying down
such a term made a promise to the petitioner that his term will be
renewed, that the petitioner acting on that promise, changed has
position inasmuch as he resigned his seat from the Haryana Vidhan
Sabha to which he had been elected for a period of six years and
that the Chancellor on the principle of promissory estoppel was
estopped from refusing to renew the term of the petitioner. The
learned counsel had also urged that even if all the above mentioned
contentions of his were found untenable. then also, the action of the
Chancellor in granting renewal should be deemed to have been
taken by granting relaxation in exercise of the power under Statute
26. ‘ :

16. In reply to the aforesaid contentions of Mr. Rao, Dr. Chitale,
learned counsel for respondent No. 1, submitted that the power to
renew is really a power to make fresh appointment, that certain
considerations are to be taken note of before exercising the power
of renewal, that the words ‘may renew’ pre-suppose some conscious
consideration before granting a renewal of the term, that under
Clause (7) advance renewal or in other words, renewal of term at
the time of initial appointment is not permissible, that a person
appointed as Vice-Chancellor cannot claim as a matter of right
renewal and that an authority by an order or contract cannot
legally fetter in advance the future exercise of discretion when the
statute itself suggests its exercise in future at an appropriate time.
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17. Dr. Chitale also sought to  support the aforesaid
argument of his further contending that terms and condi-
tions of appointment and term of appointment as wused in
clause (6) and (7) of Statute 4 are "distinct, that the providing of
the terms and conditions has been left completely with the Chancellor,
but the power to fix a term has not been left to the discretion of
the Chancellor, inasmuch as a term for a specific period is provided
by Clause (7). What was intended to be argued by the learned
counsel was that under Clause (6), no fetter has been put on the
power of the Chancellor in laying down terms and conditions of the
Vice-Chancellor at the time of appointment, but the power of the
Chancellor is circumscribed by clause (7) of the Statute inasmuch as
no appointment can be made by him for more than three years and
that is why the Chancellor initially appointed the petitioner only for
a term of three years. The learned counsel also went on to argue
that there could be no estoppel with regard to an action which
was ultra vires of the Statute and the plea that the term of renewal
should be deemed to have been granted by the Chancellor by
exercising the power of relaxation is wholly untenable,

. 18. For proper appreciation of the contentions advanced by the
learned counsel for the parties before us and in order to find out
as to which contention is more plausible, it is necessary to make
reference to certain provisions of the Act and the Statute and also
to the pleadings of the parties.

19. The Maharshi Dayanand University was established in May,
1976 by The Rohtak University Act, 1975 (Haryana Act No. 25 of
1975) (hereinafter referred to as the Act). Section 3 of the Act
provides for the appointment of the first Chancellor and the first
Vice-Chancellor by the Government, so also the first members of the
Court, the Executive Council and the Academic Council. The
Section further stipulates that the Rohtak University would be a
body corporate and shall have perpetual succession and a common
seal with power to acquire, hold and dispose of properties and to
contract and may by the said name sue or be sued. Section 4 provides
the limits of the area within which the University shall exercise its
powers. Section 5 gives the details of the powers and the duties to
be exercised and performed respectively by the University. Section
8 to which reference in particular was made, gives the designation
of'the persons who shall be the Officers of the University. It includes
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the names of Chancellor and Vice-Chancellor also. Section 9 provides
that the mode of appointment and functions of the officers of the
University other than the Chancellor shall be prescribed by the
Statutes and the Ordinance, in so far as they are not prescribed in
the Act. It is also provided in the section that subject to the pro-
visions of the Act, the powers and duties of the officers of the
University, the term for which they shall hold office and the filling
of casual vacancies in such offices shall be such as prescribed by the
Statutes. Section 19 provides that the Chancellor may, at any time
require or direct any officer or authority of the University to act in
conformity with the provisions of this Act, and the statutes, ordinance
and regulations made thereunder. It is further provided that the
power exercised by the Chancellor under sub-section (I) shall not
be called in question in any civil court. Section 22 prescribes the
conditions of service of officers and teachers.

20. Coming to the first statutes of the University, we find that
Statute 2 provides that the Governor shall be the ex-officio Chancellor
of the University. Statute 3 lays down that the Chancellor by virtue
of his office will be the head of the University and if present, would
preside over the convocation of the University for conferring degrees
and at all meetings of the Court. Statute 4 is the most important
statute for the purpose of this case. Clauses (1) to (5) of this
statute describe the status of the Vice-Chancellor, his powers and
duties. Clauses (6) and (7), to which reference will have fo be
made repeatedly, may be reproduced in extenso and read as under:—

“(6) The Vice-Chancellor shall be appointed by the Chancellor
on the terms and conditions to be laid by the Chancellor.

(7) The Vice-Chancellor shall hold office ordinarily for a
period of three years, which term may be renewed.”

Statute 5 relates to Pro-Vice-Chancellor. The only other statute
which needs mention is statute 26, which gives the power of relaxa-
tion to the Chancellor and is reproduced as under : —

“Notwithstanding the provisions of the aforesaid statutes the
Chancellor shall be competent in exceptional cases, to
relax any condition mentioned therein.”

21. Coming to the facts of the case, I find that Shri M. L. Batra
was appointed as the first Vice-Chancellor of this University on 9th
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April, 1976. On 18th August, 1977, Shri Batra proceeded on leave. It
appears that the then Chancellor was trying to find out some other
eminent person to be appointed as the Vice-Chancellor of the Univer-
sity. It seems that the choice of the Chancellor fell on the petitioner,
as on 25th October, 1977, a letter (Annexure P-4 to the petition)
was written by the then Chancellor Shri H. S. Brar to the petitioner,
which reads under: —

“My dear Ch. Sahib,

When you met me the other day, we talked about the state
of school -and University education in Haryana and about
the need to improve things. I have since given further
thought to the matter and I feel that with your long and
varied experience of administration and educafion, you
could make great contribution to the cause of education
in the State, if you would take up one of the two Universi-
ties, Kurukshetra or Rohtak—as Vice-Chancellor.

I know about your interest in politics. But, 1 feel that you
might be able to serve the State better as a Viece-Chancellor
than as an M,L.A. Incidentally, while there is no legal bar
to your continuing as an M.L.A,, even after going to the
University, it would seem more proper if you could
persuade yourself to resign your seat in the Assembly and
give all your time to the University.

I would expect you to let me have your reply without delay.
With kind regards,
Yours sincerely,
H. S. BRAR.”

On receipt of this letter, the petitioner sent a reply to the Chancellor
on 26th October, 1977, which is in the following terms :—

“Respected Governor,

Kindly refer to your letter No. 11/PS Govr. 77/1116, dated the
25th October, 1977, regarding the Vice-Chancellorship of
the Kurukshetra/Rohtak Universities.

I feel greatly encouraged by your good opinion of me and I
feel honoured that you think me fit for the position of a
Vice-Chancellor.
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I practically founded the Kurukshetra University some 20
years ago and I should not like to go back to this now. 1
should prefer to go to Rohtak. I, of course, assume
that : —

g

(i) I shall be given at least six years so that I can build up
this new University. The three years term (ordinarily)
which the Charter of the University mentions is
much too brief for any body to build up the Institution,
from a scratch;

v,

(ii) Things at Rohtak have been unstable so far. I thus,
shall be allowed to work without interference from
the Government Secretariat.

I entirely agree with you that it will be improper for me to
continue as an ML.L.A., if I go to the University. I am,
therefore, resigning my seat from the Assembly. I am
writing in this connection to the Speaker of the Assembly
to say that my resignation may be taken as being operative
from the 1st of January 1978.

With kind regards,

Yours sincerely,
Sd./- Hardwari Lal.”

On receipt of the aforesaid letter from the petitioner, a Notification,
dated 26th October, 1977, appointing the petitioner as Vice-
Chancellor of the University was issued, which is in the following
terms: —

“In exercise of the powers conferred by sub-clause (6) of
clause 4 of the 1st Statutes, as contained in Schedule to
the Maharshi Dayanand University Act, 1975, the
Chancellor of the Maharshi Dayanand University is pleased
to appoint Shri Hardwari Lal to be the Vice-Chancellor of
the Maharshi Dayanand University, Rohtak with immediate
effect, for a period of three years.

2. His terms and conditions of appointment will be issued
separately.”
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The petitioner, in pursuance of the aforesaid notification, took over
charge as Vice-Chancellor of the University on 28th of October,
1977. In exercise of the powers under clause (6), theiChancellor had
laid down terms and conditions of appointment of the petitioner.
Besides providing for the pay and other things, the Chancellor also
prescribed a term, which reads as under:—

“Shri Hardwari Lal will be whole-time Vice-Chancellor and
shall not engage himself directly or indirectly in any
trade or business whatsoever without the prior permission
of the Chancellor. The term of appointment will be for a
period of three years, which term will be renewed.”

22. The pleas taken in the petition on the basis of which the
first contention on merits was raised by Mr. Rao, and to which specific
reference was made at the time of arguments, read as under ;—

“Para 3(iv). To make the offer attractive and to persuade the
petitioner to give up politics and to resign his seat in the
Assembly, to which he had been elected for six years only
four months earlier, Shri Brar, clothed with the statutory
authority to appoint Vice-Chancellors at Rohtak and
Kurukshetra Univerties and to determine, in his sole dis-
cretion, the terms and conditions of their appointment,
offered to the petitioner a salary of Rs. 4,000 per mensem,
exclusive of any pension which he might get in the event
‘of his agreeing to resign his seat in the Haryana Assemb-
ly. The petitioner declined to accept a salary higher than
the usual salaries of Vice-Chancellors in Haryana and
Punjab, but agreed to quit politics in order to take up the
assignment at Rohtak on the conditions that (a) he would
get at least six years’ tenure to enable him to build up
the new University, and (b) he would not be pushed
about by the Government, during his stipulated tenure.

Shri Brar pointed out that according to the provisions of clause
(7) of Statute 4 of the University Act, he would issue the notification
regarding the petitioner’s appointment for a 3-years term, in the
first instance, but would make the first term imperatively renewable
in the “terms and conditions of the appointment” to be determined
by him under the authority of clause (6) of Statute 4.
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As Chancellor, Shri Brar had the statutory authority to relax
amy provision of the Statutes,—vide Statute 26 of the first Statutes.

* * * * * #*

That the reasons why the petitioner felt compelled to secure
the above assurances were.— '

(a) The University had been established only 18 months
earlier, against the explicit advice of the University
Grants Commission, and had not yet been recognised by
the Commission for receiving any central grants, without
which no University could attain its full status. In fact,
the University Grants Commission had stopped even the
grants, which the Regional Post-Graduate Centre,
Rohtak, made by the Haryana Government, the very
base of the University, had  been getting as a part of
Kurukshetra University, until April, 1976. The petitioner
also knew that the first Vice-Chancellor designate (Dr.
P. N. Chhutani) had been dropped, even before he had
actually taken over, the second (Shri M. L. Batra) had
been chased out much before the expiry of his first term,
a Pro-Vice-Chancellor (Dr. J. D. Singh) had been ap-
pointed for the purpose of chasing out the Vice-Chancel-
lor for whom he (Dr. J. D. Singh) had been made to
officiate, and he (the Pro-Vice-Chancellor) had turned
the University, during 9 weeks of his officiating Vice-
Chaneellorship into a parochial and sectional institution.
The Medical College, Rohtak, which along with the
erstwhile Regional Post-Graduate Centre, constituted
what had come to be called M. D. University, was operat-
ing under the shadow of an enquiry ordered to be made by
an out sider. Even the question of the site for the Univer-
sity was awaiting final decision. The infant University
was, thus be set with numerous problems and handicaps.

The. petitioner could see that one three years’ term would in no
case suffice for him first to secure the necessary patronage of the
University Grants Commission and to cleanse the Augean Stables
and then to built up the University from a scratch. The petitioner
did not, therefore, consider it worthwhile to sacrifice his earlier -
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occupation without being assured of a term of the length, adequate
in his view.

* * * * * %

Knowing what he did about the shabby and fraudulent treatment
meted out to Vice-Chancellors at Hissar, Kurukshetra and Rohtak
in recent times, the petitioner was greatly hesitant about accepting
the Vice-Chancellor’s job in Haryana. It was, therefore, that he
. had not said “yes” to Shri J. L. Hathi's offer and had later felt
compelled to discuss things threadbare with his successor Shri H.
S. Brar, before making up his mind about accepting the preferred
job. It was, in any case, for this reason that the petitioner had in-
sisted on securing a written and unconditional assurance regarding
the length of his tenure. Indeed, he would have never even thought
of changing his profession, and would have never accepted the
Chancellor’s invitation to join as Vice-Chancellor at Rohtak, in
spite of all its eagerness, if he had not been categorically and un-
conditionally given 6 years’ tenure.

Para 3(vi):

The arrangement regarding the petitioner’s appointment, sub-
stantively for six years, and the other terms and conditions of his
service/appointment, as described in (v) above was formalised
when (a) Shri Brar, the Chancellor of the University wrote to
the petitioner a formal letter fervently offering him the appoint-
ment along with the advice that the petitioner might resign his
seat in the State Assembly in order to give all his time to the Uni-
versity and (b) the petitioner formally accepted the appointment
on the explicit conditions which he had previously mentioned ver-
bally and to which Shri Brar, in his statutory capacity as the Chan-
cellor of the University, and by virtue of his statutory powers under
Statute 4(6) and Statute 26 of the 1st Statutes of the University,
_an integral part of the University’s Act, had unconditionally agreed.
In return, the petitioner agreed to resign and actually resigned his
seat in the Haryana Assembly and also agreed to be bound by the
condition that he would not engage in any other profession and
~would give all his time to the University, which was still in all
embryonic state and had to be carefully tended.

* * * #* *® *

(Para 3A). That even after the terms and conditions of his ap-
pointment had been finally settled and formalised, the petitioner
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'
'

]
had occasion to write to Shri H. S. Brar twice and in both these
signinicant communications, the point that the petitioner had come
1o Kohtak as Vice-Chancellor for six years was thrown into bold
beliet.” ) L

& * & * * ¥
22. The stand taken by respondent No. 1 in his written statement
with regard to the aforesaid pleas, is to the following effect:—

. '

“(iv)(a): Under Statute 26 of the Maharshi Dayanand Uni-
versity Act, 1975, the then Chancellor could relax the
provision and appoint him for six years but he did not
do that.

(b) That vide notification No. HRB-EA-77/55645-5550, dated
26th October, 1977, the petitioner was appointed for a
period of three years only.

(¢) That renewal of a term is only after the first term is
over. This pre-supposes that it is discretionary with the
Chancellor to consider the matter afresh after.the first
term is over. There can be no renewal at the time the
Vice-Chancellor is appointed initially.

In respect of sub-para (vi), it is denied that the petitioner’s ap-
pointment was for six years it is also denied that this was ever for-
malized. The letter at Annexure P/4, dated 25th October, 1977 from
Shri H. S. Brar making an offer of appointment did not
contain any offer of appointment for a Tenure of six
years. It is denied that while accepting the offer of ap-
appointment the petitioner had made any explicit con-
dition that he would accept the offer of Vice-Chancellorship
on the basis of any explicit conditions which he had allegedly pre-
viously mentioned verbally or to which Shri H. S. Brar had agreed.

The copies of the letters exchanged by Shri H. S. Brar and the
petitioner and the notification concerning the peti-
tioner’'s appointment as Vice-Chancellor of M. D. University,
Rohtak (at Annexure P/4) nowhere state that the appoiniment of
the petitioner has been made for a term of six years. The substan-
tive appointment order, dated 26th October, 1977 clearly states that
the appointment is for a period of three years, the terms and condi-
tions of appointment issued on 27th October, 1977, reiterate that the
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appointment will be for a period of three years and it is* further
stated that this term will be renewed. Statute 4(7) of the M. D.
University Act is reproduced below:—

“The Vice-Chancellor shall hold office ordinarily for a period
of three years, which term may be renewed.”

The appointment order read with the provision of law quoted above
made it clear that as per the provisions of law the appointment was
for a period of three years and that at the end of this period of
three years the term may be renewed.

The contents of para 3-A are admitted to the extent that An-
nexures P/5, P/6 and P/7 were received by my predecessor but he
did not ever uphold the petitioner’s contention that the petitioner
was appointed for six years. It is denied that at any time Shri H. S.
Brar stated that he had appointed the petitioner for a 6 years’ tenure.

The M. D. University, Rohtak, had also issued a notification, dated
5th November, 1977 in which it had notified that the appointment
of the petitioner was for three years. A copy of this notification is
at Annexure R-1/1.

In respect of para 19, the answering respondent denies that under
any provision of law the petitioner is entitled to continue as Vice-
Chancellor for a period of 3 years with effect from 28th October,
1977. The petitioner’s appointment was for 3 years and this period
has lapsed on 27th October, 1980. The answering respondent is
under no statutory duty to complete any procedural formalities or to
issue any enabling notification under any provision of law.

The answering respondent denies in respect of para 25 that the
petitioner was appointed for a term of six years. He was appointed
for 3 years and the non-renewal of his term does not amount to any
breach of his terms and conditions or to his removal from a public
office. The answering respondent denies that the petitioner has any
right to continue in office for more than a period of three years.
The answering respondent denies that he is terminating the
tenure of the petitioner much less arbitrarily and further submits
that no rules of natural justice have been violated by the answering
resopndent.
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In respect of para No. 26, the answering respondent d?nies th:at
the petitioner’s term of appointment was initially for a period of s1'x
years. The answering respondent submits that no term or con.dl-
tion of appointment of the petitioner has been violated which
requires to be enforced by a writ of mandamus.”

23. On the respective contentions of the learned counsel for the
parties, the following points would need determination, viz:—

(A) Is there any power under the Statute to grant renewal of
the terms of the Vice-Chancellor?

(B) By making a promise to renew the term, is not the Chan-
cellor estopped from refusing to renew the term on the
doctrine of promissory estoppel?

(C) In case, such a power exists, then at what point of time
the power of renewal of the term could be exercised?

(D) Could the power of renewal be exercised by the Chancel-
lor at the time of initial appointment of a person as Vice-
Chancellor?

(E) Assuming that the power of renewal could be exercised
only on the expiry of the first term. then has not such a
power of renewal been exercised by the Chancellor by
relaxing the relevant statutory provision in exercise of
his powers of relaxation under Statute 26?

(F) Is the Jaction of the Chancellor in not renewing the term
of the petitioner mala fide.”

24. Before I deal with the points enumerated above, it may be
observed that though lengthy arguments were advanced by the
learned counsel for the parties, yet on thorough consideration of the
entire matter, I find that the «case is not that compli-
cated and that the same can straightaway be decided by making
reference to clauses (6) and (7) of Statute 4 and the doctrine of pro-
missory estoppel.

25. So far as fhe first point is concerned, it may straightaway
be observed that Dr. Chitale appearing for respondent No. 1 did not
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contest the competence of the Chancellor to grant renewal of the
term. Even otherwise, a bare perusal of clause (7) of Statute 4
shows that the Chancellor is invested with the power to grant rene-
wal of the term. Thus in view of this specific provision, the CHan-
cellor has the power to grant renewal of the term.

26. Point (B) relates to the applicability of the doctririe of pro-
missory estoppel. Before I deal with that aspect, it would be ap-
propriate to analyse the provisions of clauses (8) and (7) of Statute
4 and notice some arguments of Dr. Chitale which he thought had
some bearing on this point. A combined reading of the two clauses
would show that the appointment of a Vice-Chancellor is to be made
by the Chancellor ordinarily for a period of three years and on the
terms and conditions to be laid down by him (the Chancellor), with
a power to renew the term. These two clauses are independent and
do not come in conflict with each other in any way. Clause (7) only
standardise the tenure which otherwise could have been unreason-
ably short or long at the whim of the Chancellor. Clause (6) men-
tions the name of thé appointing authority who is given an abso-
lute power to lay down the terms and conditions of appointment.

27. The words ‘may renew’ oecurring in clause (7) indicate
existence of power of renewal. Under the scheme of the Act and the
Statutes, the Chancellor plays a very important role. He is not
merely a titular head. In the selection of the Vice-Chancellor, he is
the sole judge and his opinion is final in all respects. In choosing a
Vice-Chancellor, the main consideration to prevail upon the Chancel-
lor is the interest of the University and if in a given case the services
of a person cannot be procured without providing for him a longer
period than the one prescribed in clause (7), then the Chancellor
under the Statute would certainly be entitled, if he so chooses, to
stipulate and agree that the terms of the appointee would be renew-
ed. '

28. By laying down a term that the term will be renewed, the
Chancellor has done nothing more than making a promise to the ap-
pointee that on the expiry of the term of office, his term will be
renewed. Such a promise, in the wake of the power available, under
the Statute, could validly be made even at the time of initial ap-
pointment. By giving an assurance, the Chancellor is not actually
renewing the term at the time of initial appointment. He is only
making a promise. The act of actual renewal has to be done only
when a notification in that respect is issued, which may be issued
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a few months or a few days prior to the date of expiry of the terms.
It is only then that the actual renewal of the term would take place.

29. As is evident from the contention, the main emphasis laid
by Dr. Chitale was on the theory that the executive cannot, by
contract or order, fetter in _advance the future exercise of the
statutory discretion where the statute itself contemplates its exercise
at the appropriate time in future. According to the learned counsel,
the expression “will be renewed” in the term has to be read as ‘may
be renewed’ as the statute does not authorise the exercise of power
of renewal at the time of initial appointment and the words ‘will
be renewed’ would hardly be binding ; otherwise the matter of
discretion would be covered into a matter of compulsion.

30. Dr. Chitale had drawn our attention to the judgment of the
Supremei Court in State of Tamil Nadu v. M/s. Hind Store etc. (1) for
the proposition that before passing an order of renewal, the work of
the incumbent and certain other factors have +to be taken into
consideration. The relevant passage on which reliance was placed
is at page 250 of the report and reads as under:

“The next question for consideration is whether Rule 8-C is
attracted when applications for renewal of leases are
dealt with. The argument was that Rule 9 itself laid
down the criteria for grant of lease and therefore rule
8-C should be confined,jin its application to grant of leases
in the first instance. We are unable to see the force of
the submission. Rule 9 makes it clear that a renewal is
not to be obtained automatically, for the mere asking.
The applicant for the renewal has, particularly to satisfy
the Government that the renewal is in the interests of
mineral development and that the lease amount is reason-
able in the circumstances of the case. These conditions
have to be fulfilled in addition to whatever criteria is
applicable at the time of the grant of lease in the first
instance, suitably adopted of course, to grant of renewal.
Not to apply the criteria applicable in the first instance
may lead to absurd results. If as a result of experience
gained after watching the performance of private entre-
preneurs in the mining of minor minerals it is decided to
stop grant of leases in the private sector in the interest of
conservation of the particular mineral resources, attainment
of the object sought will be frustrated if renewal is to be

(1) 1981 S.CALE. 237.
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granted to private entrepreneurs without regard to the
changed outlook. In fact, some of the applicants for renewal
of leases may themselves be the persons who are responsible
for the changed outlook. To renew leases in favour of entre-
preneurs without regard to the changed outlook. In fact,
some of the applicants for renewal of leases may themselves
be the persons Wh0; are responsible for the changed outlook.
To renew leases in favour of each persons would make the
making of Rule 8-C a mere exercise in futility. It must
be remembered that an application for the renewal of a
lease is, in essence an application for the grant of a lease
for a fresh period. We are, therefore, of the view that
Rule 8-C is attracted in considering applications for re-
newal of leases also.”
In my view, the aforesaid observations are clearly distinguishable
and have no applicability to the facts of the case in hand as the
same have been made keeping in view the particular rules, especially
rule 5, which talks of thes/ procedure that was required to be followed
before a lease could be renewed and also mentions the time
when an application for renewal was to be made.

31. In support of the contention that the executive cannot by
coniract or order fetter in advance the future exercise of statutory
discretion where the statute itself contemplates its exercise in future,
the learned counsel had relied on the following judgments and the
text-books: — :

Rederiakti ebolaget Amphitrite v. R. (1-A), Antenia Buttigieg
v. Stephen H. Crose (2), Ransom and Luck, Ltd. v.
Surbiton Borough Council, (3) William Cory and Son,
Ltd.gv. City of London  Corporation (4), Howell v.
Falmouth Boat Construction Ltd., (5), Commissioners of
Crown Lands v. Page (6), Southend-on-Sea Corporation v,
Hodason (Wickfard) Ltd. (7), Cudgen Rutile {(No. 2) Pty-
Ltd. and another v. Chalk, (8), Ansett Transport Industries

(1-A) (1921) ALl ER. Rep. 542.
(2) ALR. (34) 1947 P.C. 29:
(3) (1949) 1 All E. R. 185.

(4) (1951) 2 All E. R. 85.

(5) (1051) 2 AlL E. R. 278.

(6) (1960)2 AlL E. R. 726.

(7) (1961) 2 All ER. 46.

(8) (1974) 3 Aust L. R. 438,
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(Operations) Pty. Ltd. v. Commonwealth of Australia and
others, (9), Halsbury’s Laws of England, 5th ed. (1) Para
34, Page 36. Dee Smith’s Judicial Review of Administrative
Action 4th ed. 317.

I do not propose to deal with these judgments individually as most of
them have been considered and referred to in some of the judgments
of the Supreme Court to which I would presently be adverting.

32. Moreover, I find that the aforesaid judgments are of no
assistance to the learned counsel for respondent No. 1 as the same
have been produced to support an argument which is proceeding on
an assumption that the Chancellor had exercised his power of renewal
at a stage when the same was not exercisable under the Statute and
this assumption as indicated above, is without any foundation.

33. An argument had also been built that renewal is a fresh
appointment and that there is no difference in grant and renewal.
The learned counsel in support of his argument had relied on the
judgment of the Supreme Court in M. C. Chockalingam and others. v.
V. Manich v. Sangam and others, (10), wherein in para 17 of the
report, it has been observed thus:—

“We are also unable to accept the submission of Mr. Setalvad
that the case of renewal of licence of this type is different
from that of a grant. Rule 13 finds place in Part 1-A of
the Rules with the title ‘General’. Under Section 5(2) (a)
of the Act, the licensing authority shall not grant a
licence unless it is satisfied that the rules made under this
Act have been substantially complied with. We, thereof
do not find any justification in making a distinction
between grant and renewal of a licence under the provi-
sions of the Act read with the Rules. Rule 13 is, there-
fore, clearly applicable to grant as well as to renewal of
a licence.”

A bare perusal of the aforesaid observations clearly shows that it
was in the light of the provisions of that Act and the Rules that no
distinction was made between grant and renewal of licence. But
in the present case the word ‘renewed’ keeping in view the context
in which it has been used, would mean allowing the incumbent to
continue in office for another term on the same terms and conditions

(9) (1977) 17 Aust L.R. 513.
(10) A.LR. 1974 S.C. 104.
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and with all the benefits of continuity of sevvice. If the word
‘renewed’ has to mean fresh appointment, then the appointee will
lose all benefits of the continuity of service. But such is not the
intention of the framers of the Statute. Reference in this connec-
tion may be made to an unreported judgment of this Court in
Dr. S. K. Dutta v. Chancellor, Kurukshetra University, (11), where-
in on the question of renewal it has been observed thus:—

“Clause 4(VII) of the First Statute of the Kurukshetra
University gives the Vice-Chancellor a term of office for
three years which term may be ‘renewed’. ‘Renew’
means in the dictionary sense ‘make new’ and also
‘extend’ or ‘continue’. The Governor actually used the
word ‘extend’ while acting under the clause. In this
situation, we are of the opinion that the intention of
the Governor was not to make a new appointment. This
is also what the clause envisages because it talks of the
renewal of the term and not of the ‘appointment’. The
petitioner is thus entitled to leave for the entire term
(including that granted to him through extension) as
calculated according to rules.”

Another point that was sought to be raised by Dr. Chitale was,
‘that the words ‘terms and conditions’ used in cl(6) are different
from the word ‘term’ occurring in clause (7), that so far as the
térm of office is concerned, the same has been provided for im
clause (7) and that under clause (6), no terms and conditions could
be laid by the Chancellor with regard to the term of office. In
my view, this point again is not sustainable. By laying down the
terms and conditions of appointment, the Chancellor has not over-
stepped his authority nor has he violated the provisions of clause
(7) which only prescribe the tenure for which ordinarily an appoint-
ment can be made. The Chancellor, by stipulating the term, has
only assured the petitioner that he would get the second term also
and laying down of such a term is not in violation of any statu-
tory provisions.

34, Having noticed the provisions of clause (6) and (7) and
some of the points raised by Dr. Chitala, I now advert to the ques-
tion of the applicability of doctrine of promissory estoppel on
which lot of arguments were advanced on either side. The learned

(11) C.W. 1685/78 decided on 22nd May, 1978.

g t
vl .
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‘counsel for the parties traced the origin of the doctrine of promis-
sory estoppel by referring to several judgments ' both of foreign
Courts and the Supreme Court, but I do not propose to deal with
all the cases individually as I find that sufficient guidance is avail-
able fiom some of the judgments of the Supreme Court to which
I am going to make reference presently.

35. The celebrated judgment in which the doctrine of promis-
sory estoppel finds its most eloquent exposition is in Indo-Afghan
agencies case (12), wherein Shah, J. speaking for the Court, observ-
ed at page 723 of the report thus:— :

“We are unable to accede to the contention that the execu-
tive necessity releases the Government from honouring
its solemn promises relying on which citizens have acted
to their detriment. Under our constitutional set up na
person may be deprived of his right or liberty except in
due course of and by authority of law ; if a member of the
executive seeks to deprive a citizen of his right or liberty
otherwise than in exercise of power derived from the
law-common or statute—the Courts will be competent to
and indeed will be bound to, protect the rights of the
aggrieved citizen.”

36. The next case to which reference may be made is in M. P.
Sugar Mills v. State of U.P. etc. (13). In this judgment Bhagwati,
J., on consideration of all the English judgments as well as the judg-
ments of the Supreme Court with regard to Promissory Estoppel, has
observed thus : '
“The law may, therefore, now be taken to be settled as a result

of this decision, that where the Government makes a pro-

mise knowing or intending that it would be acted on by

i the promisee, and in fact the promisee acting in reliance
f on it, alters his position, the Government would be held
bound by the promise and the promise would be enforce-

able against the Government at the instance of the pro-

misee, notwithstanding that there is no consideration for

the promise and the promise is not recorded in the form

of a formal contract as required by Art. 299 of the consti-

tution. It is elementary that in a republic governed by the

rule of law, no one, howsoever high or low, is above the

(12) A.LR. 1968 S.C. 718.

(13) ALR. 1979 S.C. 621.
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law. Every one is subject to the law as fully and com-
pletely as any other and the Government is no exception.
It is indeed the pride of constitutional democracy and rule
of law that the Government stands on the same footing
as a private individual so far as the obligation of the law
is concerned : the former is equally bound as the latter.
It is indeed difficult to see on what principle can a Go-
vernment committed to the rule of law, claim immunity
from the doctrine of promissory estoppel ? Can the Go-
vernment suy that it is under no obligation to act in a
manner that is fair and just or that it is not bound by
considerations of “honesty and good faith”? Why should
the Government not be held to a high “standard of rec-
tangular rectitude while dealing with its citizens”? There
was a time when the doctrine of executive necessity was
regarded as sufficient justification for the Government to
repudiate even its contractual obligations, but, let it be
said to the etermal glory of this court, this doctrine was
emphatically negatived in the Indo-Afghan Agencies case
(A.LR. 1968 S.C. 718) and the supremacy of the rule of
law was established. It was laid down by this court that
the Government cannot claim to be immune from the
applicability of the rule of promissory estoppel and repu-
diate a promise made by it on the ground that such pro-
mise may fetter its future executive action. If the Go-
vernment does not want its freedom of executive action to
‘be hampered or restricted, the Government need not make
a promise knowing or intending that it would be acted on
by the promisee and the promisee would alter his position
relying upon it. But if the Government makes such a
promise and the promisee acts in reliance upon it and
alters his position, therg is no” reason why the Go-
vernment should not be compelled to make good such pro-
mise like any other private individual. The law cannot
acquire legitimacy and gain social acceptance unless it
accords with the moral values of the society and the cons-
tant endeavour of the Courts and the legislatures must,
therefore, be to.close the gap between law and morality
- and bring about as near as approximation between the
two as-possible. The doctrine of promissory estoppel is a
b " significant judicial contribution in that direction. But it is
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necessary to point out that since the doctrine of promis-
sory estoppel is an equitable doctrine, it must yield when
the equity to so requires. Ifjit can be shown by the Go-
vernment that having regard to the facts as they have
subsequently transpired, it would be inequitable to hold
the Government to the promise made by it, the Court
would not raise an equity,in favour of the promisee and

“enforce the promise against the Government. The doc-

trine of promissory estoppel would be, displaced in such a
case because, on the facts, equity would not require that
the Government should be held bound by the promise
made by it. When the Government is able to show that
in view of the facts which have transpired since the mak-
ing of the promise, public interest would be prejudiced if
the Government were required to carry out the promise,
the court would have fo balance the public interest, in
the Government carrying out a promise made to a citizen
which has induced the citizen of act upon it and alter his
position and the public interest likely to suffer if the pro-
mise were required to be carried out by the Govetnment
and determine which way the equity lies. It would not
be enough for the Government just to say that public inte-
rest requires that the Government should not be compel-
led to carry out the promise or that the public interest
would suffer if the Government were required to hanour
it. The Government cannot, as Shah, J., pointed out in
the Indo-Afghan Agencies case, claim to be exempt from
the liability to carry out the promise “on some indefinite
and undisclosed ground of necessity or expediency”, nor
can the Govermment claim to be the sole judge of its
liability and repudiate it” on an ex parte appraisemént
of the circumstances”. If the Government wants to
resist the liability, it will have to disclose to the court
what are the subsequent events on account of which
the Government claims to be exempt from the liability
and it would be for the Court to decide whether those
events are such as to render it inequitable to enforce the

- liability against the Government. Mere claim of change

of policy would not be sufficient to exonerate the Go-
vernment from the liability; the Government would
have to show what precisely is the changed policy and
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" also its reason and justification so that court can judge
for itself which way the public interest lies and what the
equity of the case demands. It is only if the court is
satisfied, on proper and adequate material placed by the
Government, that overriding public interest . requires
that the Government should not be held bound by the
promise but should be free to act unfettered by it, than
the court would refuse to enforce the promise against the
Government. The court would not act on the mere ipse
dixit of the Government, for it is the court which has to
decide and not the Government whether the Government
should be held exempt from liability. This is the essence
of the rule of law. The burden would be upon the Go-
vernment to show that the public interest in the Govern-
ment acting otherwise than in accordance with the promise
is so overwhelming that it would be inequitable to hold
the Government bound by the promise and the court
would insist on a highly rigorous standard of proof in
the discharge of this burden. But even where there is
no such overriding public interest, it may still be com-
petent to the Government to resile from the promise “on
giving reasonable notice, which need not be a formal
notice, giving the promisee a reasonable opportunity of
resuming his positi-n “provided of course, it is possible
for the promisee to restore status quo ente. If, how-
ever, the promisee cannot resume his position, the pro-
mise could become final and Vide Ajayi v. Briscoe (11)”.

37. The last case to which reference may be made is in M/s. Jit
Ram Shiv Kumar and others v. The State of Haryana and others,
(12) wherein on consideration of the entire case law, the scope of
lthe plea of doctrine of promissory estoppel against the Government .
was summed up as follows :

“(1) The plea of promissory estoppel is not available aga’ins’yt
the exercise of the legislative functions of the State.

-(14) (1964) 3 AlL E. R. 556.
(15) A.LR. 1980 S.C, 1285,
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(2) The doctrine cannot be invoked for preventing the Gov-
ernment from discharging its functions under the law:

(3) When the officer of the Government acts outside the scope
of his authority, the plea of promissory estoppe. is not
available. The doctrine of ultra vires will come into ope-
ration and the Government cannot be held bound by the
unauthorised acts of its officers.

(4) When the officer acts within the scope of his authority
under a scheme and enters into an agreement and makes
a representation and a person acting on that rerresenta-
tion puts himself in a disadvantageous position, the court
is entitled to require the officer to act according to the
scheme and the agreement or representation. The officer
cannot arbitrarily act on his mere whim and igaore his
promise on some undefined and undisclosed grounds ' of
necessity or change the conditions to the prejudice of the
person who had acted upon such representation and put
himself in a disadvantageous position.

(5) The officer would be justified in changing the terms of the
agreement to the prejudice of the other party on special
considerations such as difficult foreign exchange position
or other matters which have a bearing on general interest
of the State.”

38. Keeping in view the law enunciated by the Supreme Court,
I would now proceed to deal with the facts of the case in hend. On
27th October, 1977, the Chancellor in exercise of his power under
clause |6) laid down a term that the ‘term of the petitioner will be
renewed’. The wording of the term and use of the word ‘wil”’.clearly
indicate that the Chancellor definitely wanted to bind himself by
exercising the statutory power of renewal available to him. By
incorporating this term the Chancellor made a promise and gave
an assurance in unequivocal terms that the term of the petitioner
will be renewed. It is evident from letter, dated 26th October, 1977,
that the then Chancellor treated the case of the petitioner as an
exceptional one because of his (petitioner’s) being an eminent
educationist and capable administrator and in order to procure his
services, a promise was made for the grant of a second term. It is
not that the Chancellor had no power to stipulate such a term as
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this: term owes its legal efficacy to clauses (6) and (7) which confer
a power on the Chancellor to renew a term and also invest him
with unfettered power to lay down terms and conditions on which
the appointment is to be made. The terms and conditions laid by
:the Chancellor have become conditions of service of the petitioner,
which are enforceable in the Court of law. The petitioner through
this pet tion is praying for the enforcement of his legal right which
is flowing from a term laid down under the statutory power. The
theory of fettering in advance the future exercise of statutory
diseretion would apply where g functionary of Government by an
act not permissible in law, tries to bind the Government. @ While
-conside-ing the plea of promissory estoppel, which plea is available
against respondent No. 1 only, the Government is not concerned at
all. Thke Government is only concerned with the validity of the
Ordinance and the Act, which is entirely a separate and independent
fssue. That is why, on this issue no arguments were advanced by
the learned Advocate-General, and the matter was left to be dealt
with entirely by Dr. Chitale, learned counsel for respondent No. 1.

39. The question as to the applicability of the doctrine of
promissory estoppel against the legislative or executive acts of the
Government does not strictly arise in this case as estoppel is not
being p’eaded against any legislative or executive act of the Govern-
ment or its functionaries. It is being pleaded against an authority
which has its own independent existence under the Statute, the
authority which performs its functions and acts under the provi-
siens of the Act and the Statute without any interference from any
other authority. The assurance/promise was given by the then
Chancellor on which the petitioner acted and changed his position.
As observed earlier, the Chancellor did not act outside the scope of
his autlority and that being so, the doctrine of promissory estoppel
would &pply with full rigour and force in the instant case. As is
evident from the argument of Dr. Chitale the only ground on which
the issue is being contested on behalf of respondent No. I is that the
Chancellor had no power to grant renewal at the time of initial
appointinent. It is not the case of the Chancellor that although
premise was made by the then Chancellor, but the petitioner had
disentitled himself in equity to get renewal because of valid and
sound reasons which did not permit his continuance for another
term in the interest of the University. The Court would always
decline a relief in equity if circumstances are shown that the
continuance of a person as Vice-Chaneellor - would not Be in the
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interest of the University. The Chancellor is not powerless and has
ample power to protect the interest of the University. Even during
the tenure of office or after the grant of renewal, the Chancellor
can always remove a Vice-Chancellor for his misconduct. See in
this connection the judgment of the Supreme Court in Dr. Bool Chand
v. Chancellor, Kurukshetra University, (16), where it has been

observed thus:—

“The power to appoint a Vice-Chancellor has its source in the
University Act: investment of that power carries with it
the power to determine the employment; but the power is
coupled with duty. The power may not be exercised
arbitrarily; it can be only exercised for good cause, i.e. in
the interests of the University and only when it is found
after due enquiry held in manner consistent with the
rules of natural justice, that the holder of the office is unfit
to continue as Vice-Chancellor.”

*® * * % . ?
* * *

“The University Act, the Statutes and the Ordinances do not
lay down the conditions in which the appointment of the
Vice-Chancellor may be determined; nor does the Act
prescribe any limitations upon the exercise of the power of
the Chancellor to determine the employment. But once
the appointment is made in pursuance of a Statute, though
the appointing authority is not precluded from determining
the employment, the decision of the appointing authority
to terminate the appointment may be based only upon the
result of an enquiry held in a manner consistent with the
basic concept of justice and fairplay.” a

* ] *
* * *

In the very scheme of our educational set-up at the University
level, the post of Vice-Chancellor is of very great
importance, and if the Chancellor was of the view after
making due enquiry that a person of the antecedents of
the appellant was unfit to continue as Vice-Chancellor, it
would be impossible, unless the plea that the Changelldr

(16) ALR. 1968 S.C. 202.
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acted maliciously or for a collateral purpose is made out,
for the High Court to declare that order ineffective.”

40. Thus, when the facts of the case are viewed in the light of
the observations of the Supreme Court in general and the fourth
principle enunciated in Jit Ram’s case in particular, it is quite
evident that the Chancellor had acted within the scope of his
authority in laying down the term that the term of the petitioner
will be renewed and that the petitioner had acted on that promise/
assurance and had changed his position. In the instant case, estoppel
. will have to be sustained even if the same may be based on an
assurance to the future because the promisor intended to be legally
bound and intended his promise to be acted upon; with the result
that it was so acted upon. It was a real promise—promise intended
to be binding, intended to be acted upon and in fact acted upon.

41. It was also sought to be argued by Dr. Chitale that in the
instant case, even if all the averments made in the petition are
accepted, then also the petitioner has not raised a question of
estoppel at all; that the petitioner has tried to raise the issue of
promissory estoppel in his pleadings, but from the correspondence
which was  exchanged  between the petitioner and the
Chancellor, no inference can be drawn that any promise was given
by the Chancellor to the petitioner on the basis of which he chang-
ed his position to his detriment. Making pointed reference to letter
dated 25th of October, 1977 (Annexure P/4) the learned counsel
submitted that only an offer was made to the petitioner to take up
the Vice-Chancellorship of one of the two Universities, Kurukshetra
or Rohtak and further a suggestion was made that though it may
not be a legal bar, yet it would seem proper if the petitioner could
resign the seat in the Assembly. Adverting to the reply of the
petitioner, dated 26th of October, 1977, the learned counsel sub-
mitted that on his own assumption only a suggestion had come from
the petitioner that he would get six years as three years’ period as
mentioned in the charter, would be too brief for anybody to build-
up the institution and the other factor mentioned in the letter by
the petitioner was that he should be allowed to work without inter-

_ference from the Government Secretariat.

42. The learned counsel further elaborated the point by con-
‘tending ' that the petitioner resigned the seat not because he was



254

ILR. Punjab and Haryana (1982)1

to get a six years’ period but as he wished to devote his whole time
in building up the University and that the six years’ offer was
never made by the Chancellor nor was the suggestion of the peti-
tioner in this respect accepted by him (Chancellor). The learned
counsel also drew -our attention to letter (Annexure P/6) addressed
to the Chancellor wherein the petitioner had written that if he
(petitioner) was no longer wanted in the University, then he might
be paid his emoluments for the remainder of his six years’ term
and be relieved. From this letter, the learned counsel wished to
emphasise that the petitioner was more keen to get money than to
get the renewal of his term. Reference was also made to letters
dated 5th September, 1980 (Annexure P. 38 page 197), dated 13th
September, 1980 (Annexure P. 42, page 215), dated 21st September,
1980 (Annexure P. 36, page 186), dated 24th September, 1980
(Annexure P. 43, page 216), dated 4th October, 1980 (Annexure P.
45, page 219), dated Tth October, 1980 (Annexure P. 26, page 153)
and dated 8th October, 1980 (Annexure P. 40, page 212) respective-
ly, to show that in none of these letters there was any indication
that the petitioner had resigned his seat in the Legislative Assem-
bly because he was to get two terms or six years’ tenure as Vice-
Chancellor and that a promise/assurance had been given by the

Chancellor in that respect.

43. The learned counsel, on the question that by resigning the
seat from the Legislative Assembly, no prejudice had been caused
to the petitioner, drew our attentic:: to the affidavit filed on behalf
of the Chancellor wherein material allegations made in the peti-
tion and which have been reproduced in the earlier part of the
judgment with regard to the promissory estoppel have been denied.
The learned counsel had also submitted that as an M.L.A., the peti-
fioner would have only drawn an amount of Rs. 78,000 as emolu-
ments while as a Vice-Chancellor for a period of three years, he
had already drawn an amount of Rs. 1,59,000 (approximately) as
salary. This amount he had drawn in addition to the T.A. and
leave encashment benefits.

44. On the other hand, it was submitted by Mr. Rao that all
the ingredients of the doctrine of promissory estoppel had been
pleaded in the petition ; that a promise was made by the Chancellor
to the petitioner that his term will be renewed by stipulating such
a term in the terms and conditions which were laid down in exer-
cise of the statutqry power and that the petitioner acted upon that
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promise and thereby altered his position ; that the petitioner’s terms
and conditions were laid on 27th of October, 1977 and were con-
veyed the same day to him ; that the petitioner had submitted his
resignation on the basis of that promise and thereby altered his
position to his detriment; that by going back on the promise, the
petitioner who resigned his seat from the Legislative Assembly to
which he had been elected as an independent candidate, has been
prejudicially affected as he no longer remains a Vice-Chancellor and
has also lost his hold in politics.

45. After giving our thoughtful consideration to the entire
matter, we find no merit in the contention of the learned counsel
for the respondent. In order to determine if the doctrine of promis-
sory estoppel is attracted to the facts of this case or not, the plead-
ings, the documents and other factors have to be considered not in
isolation but their effect has to be seen cumulatively. When the
whole case is viewed in its totality, then the only possible conclu-
sion that can be drawn is that the petitioner was given an assur-
ance by the then Chancellor that his term will be renewed and
that it was on the basis of that assurance that the petitioner
thought of accepting the Vice-Chancellorship of the University and
resigning his seat from the Legislative Assembly. The petitioner,
besides being an able educationalist, has been a shrewd and season-
ed politician. If he had not been given the assurance or promise
that he would get two terms as Vice-Chancellor, then he would not
have resigned his seat from the Legislative Assembly. The
assumption of the petitioner that he would get six years’ tenure is
not unfounded as foundation for such an assumption is available
from the terms and conditions. It would be pertinent to observe
that in the return filed by respondent No. 1, it has not been specifi-
cally denied that no assurance was given by the then Chancellor
to the petitioner : rather the whole case is based on the main legal
argument that such a term could not be incorporated nor could the
then Chancellor fetter his discretion at the time of the initial
appointment which was exercisable in future. The petitioner in
his pleadings, the relevant portion of which has been reproduced
in the earlier part of the judgment, has clearly laid foundation for
the applicability of doctrine of promissory estoppel and those pleas
find full support from the term that the ‘term will be renewed’ and
the subsequent correspondence which transpired between the peti-
tioner and the Chancellor, wherein the petitioner had been
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requesting the Chancellor to renew the term on the basis of that
term. There cannot be any gainsaying that the petitioner did act
on the assurance and alter his position and that by itself would be
sufficient to attract the doctrine of promissory estoppel as has been
held by their Lordships of the Supreme Court in an unreported
decision in Bhim Singh and others vs. The State of Haryana and
others (16a), wherein it is observed thus :—

“By virtue of Ex. P. 1, the State (respondent) held out cer-
tain specific promises as an inducement for the appellants
to move into a new Department (Agriculture Depart-
ment). After they had gone over to the Agriculture
Department, the State, by virtue of its Ex. P. 3, sought
to go back upon the earlier promise made in Ex. P. 1
The appellants having believed the representation made
by the State and having further acted thereon cannot
now be defeated of their hopes which have crystallised
into rights thanks to the application of the doctrine of
promissory estoppel. Therefore, it is not open to the
State, according to the law laid down by this Court, to
backtrack. We, therefore, direct the State to implement
Ex. P. 1 and confer such rights and benefits as are vro-
mised thereunder in entirety.”

Moreover, to say that it was not to the prejudice of the petitioner
to have changed his position, is again not correct. To the petitioner
who has been seasoned politician, causing of prejudice has to be
presumed as by accepting the job of Vice-Chancellor he had to forgo
his political career. It was rightly contended by Mr. Rao that the
petitioner has lost all comtacts in his constituency and it may not
now be possible for him to re-establish his political career, that the
prejudice caused to the petitioner cannot be judged from this fact
alone that he got more emoluments as Vice-Chancellor than what
he would have got as an M.L.A. and that on the facts proved the
only inference that could be drawn was that on the basis of the
promise/assurance the petitioner changed his position to his detri-
ment. In this view of the matter, T have no hesitation in holding
that the petitioner has factually made out a case for the applicabi-
Lty of doctrine of promissory estoppel and no ingredients are
wanting in that respect.

46. In the view I have taken on points (A) and (B), it is not
necessary to record any finding on points (C), (D) and E).

" (16a) C.A1949/79. -
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47. This brings me to the contention of Mr. Rao on point (F),
that non-grant of renewal is as a result of the bias of the Chancel-
lor, respondent No. 1, against the petitioner and that the act of
respondent No. 1 in not renewing the terms suffers from the vice
of mala fide. ‘'What was submitted by Mr. Rao was that Shri G. D.
Tapase assumed charge of the office of Governor of Haryana on
28th February, 1980 ; that the Chancellor immediately thereafter
had started interfering in the affairs of the University and wished to
project that he should have more powers and in that respect had
sent certain suggestions, a copy of which has been attached as
Annexure P-22 with the petition; that in order to show his superio-
rity respondent No. 1 had once told the petitioner as to how he had
suspended Dr. Hajela, the Vice-Chancellor of Allahabad Univer-
sity ; that the petitioner was never allowed any opportunity to
meet the Chancellor in private ; that the Chancellor differed with
the petitioner on the question of reservation of seats/posts for
members of Scheduled Castes/Scheduled Tribes ; that the Chancel-
lor wished to nominate one Shri P. S. Azad to the Court which was
not liked by the petitioner, who wrote a D.O. letter to the Chancel-
lor dated 19th August, 1980 (Annexure P. 29) ; that again the peti-
tioner registered his protest with regard to the nomination of cer-
tain M.L.As. by the Chancellor on the University Bodies ; that the
petitioner wrote a D.O. letter dated 9th September, 1980 (Annexure
P. 35) again registering his protest about the statement made by
the Chancellor to the press, to the effect that the report of Dulat
Commission had been received and was under process; that the
Chancellor, who belongs to Scheduled Caste and is a Maharashtrian,
wanted one Mr. Patil from the State to be admitted into the
Medical College as the latter was also a Scheduled Caste, but the
petitioner could not oblige the Chancellor; that similarly there was
a tussle between the petitioner and the Chancellor on the question
of admission of one Rajinder Samohtra, son of Gian Chand, an
LA.S. Officer, for admission to M.D. Course and that the petitioner
again could not oblige Bharat Tapase son of respondent No. 1, in
giving admission to one Anurag Srivastava to M.B.A. Course.

48. Tt was on the basis of the aforesaid facts that the petitioner
claims that the action of the Chancellor in not renewing the term
suffers from the vice of mala fide. I am afraid, I am unable
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to agree with this contention of the learned counsel for the peti-
tioner. The Chancellor in his affidavit has denied all the allega-
tions. There can be no gainsaying that the Chancellor has certain-
ly a right being the Head of the Institution, to send his sugges-
tions. It appears that the petitioner feels that except him, no other
officer in the University should have a say in the administration
or should make any valuable suggestions. The pleas on which the
petitioner depends for proving his allegation of mala fide not only
remain unsubstantiated but are flimsy. The Chancellor has a right
to nominate persons to the Court. It is not necessary for him to
consult the Vice-Chancellor. The Chancellor can always have
bona. fide difference of opinion with the Vice-Chancellor. The
Chancellor can even make recommendations to the Vice-Chancellor
regarding the admission of certain students in the University.
Regarding the making of the statement to press on Dulat Commis-
sion report, the petitioner is forgetting that Shri G. D. Tapase must
have made that statement as Governor and not as Chancellor. The
Chancellor is not under the authority of the Vice-Chancellor:
rather the acts of the Vice-Chancellor can always be scrutinised by
the Chancellor whether the same are within the four corners of the
Act, the Statute and the Ordinance or not. The Vice-Chancellor
cannot dictate the Chancellor as to how has he to conduct himself
regarding the affairs of the University. In this view of the matter,
I find no merit in the plea of the petitioner that the Chancellor
did not renew his term as he had bias against him and hold that
the allegations of mala fide are baseless and have not been substan-
tiated.

49. This brings me to the challenge made against the validity
of Maharashi Dayanand University (Amendment) Ordinance, 1980
(An Ordinance to amend the Act) which was promulgated by the
Governor of Haryana in exercise of his powers under Clause (1)
of Article 213 of the Constitution of India on 1st of November, 1980,
and of the Amendment Act by which after Section 9 of the Act,
the following Section was inserted :—

“9-A. Maximum age of Vice-Chancellor and Pro-Vice-
Chancellor :

Notwithstanding anything to the contrary contained in any
law, contract or the Statutes, no person shall be appoint-
ed to or continue in the office of the Vice-Chancellor or
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Pro-Vice-Chancellor, as the case may be, if he has attain-
ed the age of 65 years.”

The Ordinance was to come into force at once. Thereafter on 23rd of
December, 1980, the Maharshi Dayanand University (Amendment)
Act, 1980 (An Act to amend the 1975 Act) was enacted resulting
into the repealing of the aforesaid Ordinance. Section 9-A in the
Amendment Act, which has been inserted after Section 9 of the Act,
is exactly in the identical language as that of the Ordinance. In
the Amendment Act, there is no date on which it was to come
into force. Hence, in view of Section 3(b) of the General Clauses
Act, the Amendment Act would be deemed to have come into
force on the date when it was published in the Official Gazette i.e.
26th December, 1980.

50. Before I advert to the contentions raised regarding the
validity of the Ordinance and the Act, an argument of Mr. Rao may
be noticed that the provisions of Section 9-A of the Amendment
Act gre to apply only to the persons who were appointed as Vice-
Chancellor, after the promulgation of the Ordinance. The learned
counsel referred to the averment made in the written statement
filed on behalf of respondent No. 3 wherein, in reply to the plea
taken in para 30(G) of the petition, it has been stated thus:—

“It is evident from the above recommendations of the Com-
mittee that the retirement age of the Vice-Chancellor
should be fixed at 65 years. Since comprehensive
amendment of the Maharshi Dayanand University Act
was to take time and a vacancy in the office of the Vice-
Chancellor, Maharshi Dayanand University, Rohtak, has
arisen on 27th of October, 1980 and another vacancy of
Vice-Chancellor in the Kurukshetra University, Kuruk-
shetra, was to arise on 5th of April, 1981, therefore, it
was thought expedient by the Government to decide the
point relating to the fixation of maximum age of the
Vice-Chancellor ........ ”,

On the basis of the aforesaid averment, the learned counsel sub-
mitted that a vacancy had already existed in the University, that
vacancy was likely to be filled and that Section 9-A was to
cover the appointment of a person, which was to be made in that
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vacancy which had already come into existence, ie., on 27th of
October, 1980 on the expiry of the term of the petitioner. The
learned counsel analysed the language of section 9-A and submit-
ted that the words “has attained the age,” would apply to a person
who was appointed after the promulgation of the Ordi-
nance and who would attain the age during the tenure of his
office.  According to the learned counsel, the petitioner when he
was appointed as Vice-Chancellor, was already 67 years of age
and that if the provisions of Section 9-A were to be made applica-
ble to him, then instead of the words “has attained”, the words “had
attained” would have been used. It was further contended by the
learned counsel that the words “continue in” again, would apply
to fresh appointment because a vacancy had already existed and
that when an appointment would be made in that vacancy, then
the appointee, under the provisions of Section 9-A of the Act would
not be entitled to continue in the office if he, during his tenure,
for which he was appointed, attains the age of 65 years. Great
emphasis was laid on the fact that firm stand has been taken on
behalf of respondents Nos. 2 and 3 that a vacancy had come into
being on 27th of October, 1980 when the petitioner had relinquish-
ed the charge of his office and if the Ordinance was issued knowing
that a vacancy existed, then the only possible construction that
could be put on the provision of section 9-A would be that it was to
apply to an incumbent who was to be appointed after the coming
into force of the Ordinance.

51. After| giving my thoughtful consideration to the entire
matter, I find no merit in the contention of the learned counsel,
Plain analysis of the Section, without non-obstante clause, would
show that no person shall be appointed to or continue in the office
of the Vice-Chancellor or Pro-Vice-Chancellor if he has attained
the age of 65 years. So far as the appointment of a person to the
office, who has attained the age of 65 years is concerned, there is
no problem because the Section is very clear. The question that
needs determination is as to what meaning should be given %o the
words “continue in”. If these words have to be interpreted mers-
ly on the basis of the averment made in the written statement anfl
reproduced above, then there might be some merit in the conten-
tion of the learned counsel for the petitioner, but for the correct
interpretation that has to be put on the words’ ‘continue in’ and
“has attained” a fact which is patent on the record, has to be kept



261

Hardwari Lal v. Shri-G. D. Tapase and others (P. C. Jain, J.)

in mind that is, that the petitioner had / filed this petition in this
Court claiming a relief that a direction be given to respondent No.
1 to issue a notification renewing the term and in case this relief
is granted by the Court, then on the date on which the Ordinance
was promulgated, the petitioner would be deemed to be in office.
Though a positive stand has been taken by the State about the
existence of the vacancy, yet the Court cannot be oblivious
of the fact that the purpose of the issuance of notifica-
tion was also to meet a situaticn if the same arose in the event of
the success of the petition. If the language of the section with-
out non-obstante clause and treating the petitioner to be in office
on the date of promulgation of the Ordinance, is analysed then
the words ‘continue in’ have necessarily to apply to the person who
happens to be in office and not only to the appointments to be
made after the promulgation of the Ordinance. There can hardly
be any doubt that the Ordinance was issued to cover the case of the
petitioner also ; otherwise the non-obstante clause is not only super-
fluous but meaningless too. The non-obstante clause has been
introduced in order to overcome the term, which has been pres-
cribed by tne Chancellor in the terms and conditions by which it
has been stipulated that the term of the petitioner will be renew-
ed.

52. Mr Rao, learned counsel for the 1petii:ioner', was right in
contending that the words “continue in” would apply to a person
who is in office on the date of promulgation of the Ordinance and as
earlier observed, if the petition succeeds, then the petitioner would

be continuing in office on the date when the Ordinance was
‘promulgated. : wo

53. The whole case of the learned counsel proceeds on the
assumption that there is a vacancy in existence on the date when the
Ordinance was promulgated, but as earlier observed the factum of
the pendency of this petition has also to be kept in mind. The
matter may further be elucidated by taking this example. Suppose,
after-the 27th of October, 1980 and before the promulgation of the
Ordinance, a person had been appointed as Vice-Chancellor at the
age of 64} years for a term of three years, could it be said in such a
case that the provisions of the Section would not apply to such an
appointee. Obviously, the answer has to be in the negative because
a person is continuing in office on the date of promulgation of the
Ordinance. Similarly, in the event ‘of the -success of this petition,
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the petitioner would be continuing in office on the date of promul-
gation of the Ordinance. Thus, viewed, from any angle, I find no
merit in the contention of the learned counsel that the provisions of
Section 9-A are not to apply to the petitioner and have to be made
applicable to any appointment made after the promulgation of the
Ordinance.

54. I would now deal with the contention raised by Mr. Rao
regarding the validity of the Act and the Ordinance, which is
founded on Article 14 of the Constitution.

55. The scope and effect of Article 14 as it protects all persons
against discriminatory and hostile legislation have been discussed
and explained by the Supreme Court in a series of cases. Among
the important judgments of the Supreme Court relating to the
doctrine of equality before law, which have been treated as leading
authorities, must be mentioned the following: —

Budhan Chaudhry and others v. State of Bihar (17) ; Shri Ram
Krishna Dalmia and others vs. Shri Justice S. R. Tendolkar
and others (18).

In Budhan Choudhry’s case, the Supreme Court summed up the law
as follows:—

“It is now well established that while Article 14 forbids class
legislation, it does not forbid reasonable classification for
the purposes of legislation. In order, however, to pass the
test of permissible classsification two conditions must be
fulfilled, namely (i) that the  classification must be
founded on an intelligible differentia which distinguishes
persons or things that are grouped together from others left
out of the group and (ii) that that differentia must have a
rational relation to the object sought to be achieved by the

| statute in question. The classification may be founded on
different bases, namely, geographical, or according to
objects or occupations or the like. What is necessary is
that there must be anexus between the basis of classifi-
cation and the object of the Act under consideration. It is
also well established by the decisions of this Court that

(17) AIR 1955 S.C. 151. -
(18) ALR. 1958 S.C. 538.
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Article 14 condemns discrimination not only by substantive
law but also by a law of procedure.”

In Shri Ram Krishna Dalmia’s case, (supra), the Supreme Court
after quoting the above passage, proceeded to observe as follows:—

“The principle enunciated above has been consistently adopted
and applied in subsequent cases. The decisions of this
Court further establish—

(a) that a law may be constitutional even though it relates
to a single individual if, on account of some special
circumstances or reasons applicable to him and not
applicable to others, that single individual may be
treated as a class by himself;

(b) that there is always a presumption in favour of the
constitutionality of an enactment and the burden is

~ upon him who attacks it to show that there has been

a clear transgression of the constitutional principles;

(c¢) that it must be presumed that the Legislature
understands and correctly appreciates the needs
of its own people, that its laws are directed to
problems made manifest by experience and that its
discriminations are based on adequate grounds;

(d) that the Legislature is free to recognise degrees of harm
and may confine its restrictions to those cases where
the need is deemed to be the clearest;

(e) that in order to sustain the presumption of constitutiona-
lity the Court may take into consideration matters of
common knowledge, matters of common report, the
history of the times and may assume every stage of
facts which can be conceived existing at the time of
legislation; and

(f) that while good faith and knowledge of the existing
conditions on the part of a Legislature are to be
presumed, if there is nothing on the face of the law
or the surrounding circumstances brought to the
notice of the Court on which the classification may
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reasonably be regarded as based, the presumption of
constitutionality cannot be carried to the extent of
always holding that there must be some undisclosed
and unknown reasons for subjecting certain indivi-
duals or corporations to hostile or discriminating
legislation.

The above principles will have to be constantly borne in

mind by the Court when it is called upon to adjudge
the constitutionality or any particular law attacked as
discriminatory and violative of the equal protection of
the laws.

(12) A close perusal of the decisions of this Court in which

the above principles have been enunciated and
applied by this Court will also show that a statute
which may come up for consideration on a question
of its validity under Art. 14 of the Constitution may
be placed in one or other of the following five
classes:—

'

(1) A statute may itself indicate the persons or things

to whom its provisions are intended to apply and
the basis of the * classification of such persons or
things may appear on the face of the statute or may
be gathered from the surrounding circumstances
known to or brought to the notice of the Court. In
determining the validity or otherwise of such a
statute the Court has to examine whether such
classification is or can be reasonably regarded as
based upon soeme differentia which distinguishes
such, persons or things grouped together from those
left out of the group and whether such differentia
has a reasorable relation to the object sought to
be achieved by the statute, no matter whether the
provisions ,of the statute are intended to apply only
to a particular person or thing or only to a certain
class of persons or things. Where the Court finds that
the classification satisfies the tests, the Court will
uphold the wvalidity of the law, as it did in
Chiranjitlal v. Union of India (B) (Supra), State of
Bombay v. F. N. Balsara (C) (Supra), Kedar Nath
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Bajoria v. State of West Bengal (19), V. M. Syed
Mohammad & Company v. State of Ancdhra, (20)
and Budhan Choudhry v. State of Bihar (A)
(Supra). ‘

(ii) A statute may direct its provisions against one indivi-
dual person or thing or to several individual persons *
or things but no [reasonable basis of classification
may appear,on the face of it or be dedurible from
the surrounding circumstances, or matters of
common knowledge. In such a case the Court will

. strike down the Jaw as an instance of naked diseri-
mination, as it did. in Ameerunniss Begum v.
Mahboob Begum (21) and Ramprasad Narain Sahi v.
State of Bihar (22).

(iii) A statute may not make any classification of the
persons or things for the purpose of applying its
provisions but may leave it to the discretion of the
Government to select and classify persons or things
to whom its provisions are to apply. In determining
the question of the validity or otherwise of such a
statute the Court will not strike down the law out
of hand only because no classification appears
on its face or, because discretion is given to the
Government to make the selection or classification
but will go on to examine and ascertain if the statute
has laid down any principle or policy for the
guidance of the exercise of discretion by the
Government in the matter of the selection or
classification. After such scrutiny the Court will
strike down the statute if it does not lay down any
principle or policy for guiding the exercise or
discretion by the Government in the matter of
selection or classification, on the ground that the
statute provides for the delegation of arbitrary and
uncontrolled power to the Government so as to
enable it to discriminate between persons or things

(19) 1954 S.C.R. 30.

(20) 1954 S.C.R. 1117.
(21) 1953 S.C.R. 404
(22) 1953 S.C.R. 1129.
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similarly situate and that, therefore, the discrimina-
tion is inherent in the statute itself. In such 2 case
the Court will strike down both the law as wzll as
the executive action taken under such law, as it did
in State of West Bengal v. Anwar Ali Sarkar (D)
(supra) Dwarka Prasad v. State of Uttar Pradesh
(23) Dhirender Kumar Mandal v. Superintendent
and Remembrancer of Legal Affairs (24).

(iv) A statute may not make a classification of the persons

or things'for the purpose of applying its provisions
and may leave it to the discretion of the Govern-
ment to select and classify the persons or things to
whom its provisions are to apply but may at the
same time lay down a policy or principle for the
guidance of the exercise of discretion by the Govern-
ment in the matter of such selection or classifica-
tion; the Court will uphold the law as constitutional,
as it did in Kathi Raning Rawat v. The State of
Saurashtra (E) (supra).

(v) A statute may not make classification of the persons

or things to whom their provisions are intended to
apply and leave it to the discretion of Govern-
ment to select or classify the persons or things for
applying those provisions according to the policy or
the principle laid down by the statute itself for
guidance of the exercise of discretion by the
Government in the matter of such selection or
classification. If the Government in making the
selection or classification does not proceed on or
follow such policy or principle, it has been held by
this Court, i.e. in Kathi Raning Rawat v. The Stcte of
Saurashtra (E) (supra) that in such case | the
executive action but not the statute should be
condemned as unconstitutional.”

56. We have, therefore, to approach the problem posed before

us bearing in mind the above principles laid down by the Supreme

(23) 1954 S.C.R. 803.
(24) 1955-1 S.C.R. 224.



267
Hardwari Lal v. Shri G. D. Tapase and others (P. C. Jain, J.)

Couri insofar as they may be applicable to the facts of the present
case. ,

L N
LR N EE

57. It was contended by Mr. Rao, learned counsel that the
‘petitioner had acquired a vested right to hold the office of the Vice-
Char cellor, for a period of three years more, on the basis of the
promise/assurance given by the Chancellor to renew his term, that
such a right could not be taken away during the currency of the
pericd by any legislative enactment, that the provisions of section
9-A co far as'they provide that no person shall continue in office who
has sttained the age of 6% years, are primarily and only aimed at the
petitioner as on,the date when the legislation was brought, by virtue
of the terms and conditions laid down by the Chancellor, the
petitioner was to continue as Vice-Chancellor for another term of
fhree years, that the petitioner, if at all, could be removed from his
office by the Chancellor in the terms of Ilaw laid down in Bool
Char.d’s case, but now in view of the provisions of section 9-A, on
the cate of the promulgation of the Ordinance or on the date when
the fict was published and came into force, the petitioner would be
deernred to have been removed from the office of the Vice-Chancellor,
that the only object of the legislation was to ease out the petitioner
and “hat there is no nexus or connection between the basis of the
classification and the object of the legislation. It was further vehe-
mently contended by the learned counsel that though it was open to
the l.egislature in an appropriate case to make certain provisions
applicable to only one individual or a group of individuals, yet the
class:fication that is effected by the Statute has to be a classification
founded on intelligible differentia and that differentia must have a
rational relation to the object sought to be achieved by the Statutes.
Applying the test laid down by the Supreme Court, the learned
couns;el urged that the impugned legislation must be considered to be
violative of Article 14 of the Constitution.

-.£8. On the other hand, it was submitted by the learned
Advccate-General that the fixing of the age by enacting section 9-A
is nct arbitrary as the same has been fixed keeping in view the
reports of the eminent persons and also the report of the Sub-
Comuinittee of which the petitioner was the Chairman, that the
legisiation is not aimed at the petitioner, but has been made with
regard to the office, of the Vice-Chancellor, that the legislation does
not make any distinction between the sitting Vice-Chancellor and the
Vice-Chancellor to be appointed after the enactment and that the
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legislation has not been aimed at particularly against the petitioner
though incidentally it has affected him adversely.

59. Dr. Chitale supported the stand taken by the learned
Advocate-General and butterassed his argument by contending
that the lagislation applies universally to everyone who was and is
to occupy the office, that the stand of the petitioner is not only
untenable but unreasonable also as what he wishes the Legislature
to do, is to earve out an exception for him and make special enact-
ment which could facilitate him to continue in the said office, that
if the plea of the petitioner is accepted, then at no point of time
would the Legislature be able to make a law as it would invariably
affect a raorsen in office. that no vested right has accrued to the
petitioner in.the instant case, that fixation of age limit resulting in
reduction of period of tenure is not a punishment, nor does it
constitute removal and that the Act is a valid piece of legislation and
has been enacted with a view to achieve a laudable object for which
repeatedly emphasis has been laid by various Committees.

60. I now proceed to consider as to whether the petitioner has
been able to establish that the words ‘continue in.... if he has
attained the age of 65 years’ in section 9-A so far as they are made
applicable to him are discreminatory and, as such, violative of Article
14 of the Constitution.

61. The petitioner, was appointed Vice-Chancellor on 27th
October, 977, for a period of three years, which tenure was to be
renewed for another term of three years. In the earlier part of
the judgment I have already held that the petitioner is entitled to
the renewal of the term on the basis of the promise made and
assurance given by the then Chancellor and on account of that
finding the petitioner is entitled to continue and would be deemed
to have continued as Vice-Chancellor with effect from 27th October,
1980, for -another period of three years. Normally, the petitioner
would be entitled to continue in that post for the full term which will
-expire on'y at the end of October, 1983. Now this term has been
abruptly cut short by issuing the impugned Ordinance on 1st
November, 1980, by which after section 9, section 9-A has been
.introduced, which puts a bar on a person to continue as Vice-
Chaneellor who ‘has attained the age of 65 years. This Ordinance

was -later on replaced by the Amendment Act on 26th December,

LAF A
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62. The Statement of Objects and Reasons, which necessitated
the insertion of section 9A, as given in the Bill, which was introdu-
ced in the Vidhan Sabha for amending the Act, reads as under:—

“The Act and Statutes of Maharishi Dayanand University,
Rohtak did not provide any retirement age for the Vice-
Chancellor and Pro-Vice-Chancellor. The Education
Commission (1964-66) appointed by the Government of
India and the Committee on the Governance of
Universities and Colleges (1971) appointed by University
Grants Commission had recommended that the retirement
age of the Vice-Chancellor should be prescribed at 65
years. Keeping in view the expediency of the -circum-
stances the Governor of Haryana promulgated the
Maharishi Dayanand University (Amendment) Ordinance,
1980 (Haryana Ordinance No. 5 of 1980) to amend the
Maharishi Dayanand University Act, 1975, by way of
insertion of following section in the Haryana Act 25 of
1975: —

9A. Maximum age of Vice-Chancellor and Pro-Vice-Chancel-
lor —Notwithstanding anything to the contrary con-
tained in any law, contract or the Statutes. no person
shall be appointed to, or continue, in the office of the
Vice-Chancellor, or Pro-Vice-Chancellor, as the case
may, be, if he has attained the age of sixty-five years.”

From the aforesaid statement, it is evident that as no age of retire-
ment was provided for the post of Vice-Chancellor and Pro-Vice-
Chancellor and as ,the Education Commission appointed by the
Government of India and the Committee on the Governance of
Universities and Colleges (1971) appointed by the University Grants
Commission had prescribed the retirement age of a Vice-Chancellor
at 65 years, it was thought expedient to make the necessary amend-
ment in the Act and it was this object which resulted in the promul-
gation of the Ordinance and the Amendment Act.

63. In the written statement, the stand taken on behalf of
respondent No. 3 with regard to the promulgation of the Ordinance
and the enactment of the Amendment Act, is as follows: —

“With regard to para 30-E of the petition it is submitted that
in order to make comprehensive amendments, in the light
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of the guidelines/recommendations of the reports of (a)
Education Commission, (b) Report of the Committee on
Model Act for Universities and (c) the report of the
Committee on Governance of Universities and Colleges,
Part I, the Haryana Governmeni consiituted a Com-
mittee,——vide notification No. 45/1-80-Ed-(6), dated
8th August, 1980 comprising the petitioner as its Chairman
and 8 others members. It may further be submitted that
the Committees mentioned at (a) and (¢) in this para
have recommended 65 years as the maximum age for the
Vice-Chancellor to hold office. The Committee on Model
Act for Universities in its Report had also favoured the
idea of fixation of maximum age limit for the incumbent
of the Vice-Chancellorship. * * * *

* * * * * *

The allegation of the petitioner that the Government of
Haryana has been contemptuous of the recommendations
of the Gajendragadkar Committee regarding the Govern-
ance of Universities, is wrong and hence denied. As is
evident from the submission made above, the Govern-
ment has already constituted a Committee, consisting of
9 members including the petitioner as its Chairman, to
suggest necessary amendments in the Maharishi Dayanand
Universities keeping in view the guidelines of the afore-
said Committee including the Gajendragadkar Committtee.
® * * * * *

It is submitted that University Grants Commission—uvide
its letter dated 2nd April, 1979 had agreed, in principle, to
declare the Maharishi Dayanand University, Rohtak, fit to
receive Central assistance in terms of section 12-A of the
University Grants Commission Act, provided that the
State Government/University amend the Act, and
Statutes of the University in accordance with the general
observations made by the Education Commission (1964-66)
appointed by the Government of India and the Committee
on Governance of Universities and Colleges (1971),
appointed by the University Grants Commission. The
Education Commission in this regard in its report, has
observed: —

‘The retirement age for the Vice-Chancellor should be 65

years, an exception being made in the case of
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exceptionally qualified person of all-India eminance.”
The Report of the Committee on Governance of Uni-
versities and Colleges has observed as under :—

In regard to the question of prescribing an age limit of
retirement for Vice-Chancellor it may be observed
that where the ©post of Vice-Chancellor is
honorary and the Vice-Chancellor is expected and
required to work voluntarily, i* may not be
realistic to lay down any age limit. We may add
that some of the distinguished full-time salaried
Vice-Chancellors who at the time of their appoint-

ment or during their tenure had crossed the age of

65 years are known to have rendered signal service
to their respective Universities. Nevertheless, we
think in view of the arduous duties, the office of
the Vice-Chancellor should be whole-time salaried
one, and the Vice-Chancellor should retire on com-
pleting the age of 65 years.

It is evident from the above recommendations of the
Committees that the retirement age of the Vice-Chancellor
should be fixed at 65 years. Since comprehensive amend-
ment of the Maharishi Dayanand University Act was to
take time and a vacancy in the office of the Vice-
Chancellor, Maharshi Dayanand University Rohtak, has
arisen on 27th October, 1980 and another vacancy of Vice-
Chancellor in the Kurukshetra University, Kurukshetra
was to arise on 5th April, 1981, therefore, it was thought
expedient by the Government to decide the point relating
to the fixation of maximum age of Vice-Chancellor. *
» * % % * %

The contention of the petitioner that no legislation extra-
ordinary or ordinary was at all needed is wrong, miscon-
ceived and hence denied. It is submitted that the said
ordinance (now Act No. 40 of 1980) had not been issued in
respect of the petitioner only, but it will regulate all the
future appointments of Vice-Chancellor and Pro-Vice-
Chancellors.”

64. From the pleas reproduced above, it is again quite clear
that the firm stand taken on behalf of the State is that the promul-
gation of the Ordinance and the enactment of the Amendment Act
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was to give effect to the recommendation made earlier by the Educa-
tion Commission and the Committee on the Governance of Universi-
ties and colleges that the retirement age of the Vice-Chancellors
should be fixed at 65 years and that the impugned legislation is not
at all aimed at the petitioner, but is to regulate all the future
appointments of Vice-Chancellors and Pro-Vice-Chancellors.

65. Before adverting to the merits of the contention, it may be made
clear that the Education Commission was appointed as far back as
1884 which had recommended the retirement age at 65 years, while
the Committee on the Governance of Universities and Colleges was
constituted in the year 1971, which again had suggested the retire-
ment age at 65 years. But in spite of both these reports, the Act
which came into force in the year 1975, under which the University
was established, did not provide for any retirement age. It appears
that these reports remained lying in a cold storage and were not
gven effeet to by the Legislature either at the time of the enactment
of the Act or thereafter, and it was only on 1st Novermaber, 1980, and
that too in the shape of an Ordinance that the retirement age of the
Viez-Chancellor was fixed at 65 years. This is how the impugned
legislation had come into being. '

66. Coming: to the merits of this matter, on consideration of the
entire material, in the light of the facts of the case in hand and the
iaw enunciated by their Lordships of the Supreme Court, we find
concideraklo force in the contention of the learned ccunsel, Mr. Rao.

€7. The first question that needs determination is whether by
the impugned legislation, has any distinction. been made between
sivting Vice-Chancellor and the Vice-Chancellors to be appointed
thereafter and in case such a distinction has been made, then is there
any rational relation of the differentia to the object sought to be
achieved? As is evident from the contention of the learned Advocate-
General, no distinction has been made between sitting Vice-
Chancellor and the Vice-Chancellors to be appointed after the
enactment nor is the legislation aimed against the petitioner. If the
case has to be judged in the light of the phraseology used in the
section, then there may be some merit in the contention of the
learned Advocate-General, but if the impaect and the ultimate effect
of the legislation is seen, then the argument of the learned Advocate-
General loses all its force. For the proposition that it is not the
phraseology but the effect of the law which has to be seen,
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reference may be made to the following observations of the Supreme
Court in Khandige Sham Bhat and another vs. Agricultural Income-
tax Officer, Kasargod and another (23), which read as under:—

“Though a law ex facie appears to treat all that fall within a
class alike, if in effect it operates unevenly on persons or
property similarly situated, it may be said that the law
offends the equality clause. It will then be the duty of
the court to scrutinise the effect of the law carefully to
ascertain its real impact on the persons or property
similarly situated. Conversely, a law may treat persons
who appear to be similarly situate differently; but on
investigation they may be found not to be similarly situate.
To state it differently, it is not the phraseology of a statute
that governs the situation but the effect of the law that
is decisive”.

Coming to the impugned provision, a little scrutiny of - the same
would clearly show that the words ‘continue in if he attains the age
~ of 65’ are solely meant for the petitioner and none else. The first
term of the petitioner was to expire on 27th of October, 1980, and on
the basis of the promise, he was/entitled to get the renewal of the
term. If the renewal had been granted, then he would have
continued as Vice-Chancellor for another term of three years. As
the term was not renewed, the present petition was filed. In the
event of the petitioner getting the relief claimed, he would be
deemed to be continuing Vice-Chancellor for another term. In other
words, on 1st of November, 1980, when the Ordinance was promul-
gated, the petitioner would be Vice-Chancellor in office and ithe
words ‘continue in’ would apply only to him.

68. As is evident from the contentions of the learned counsel
for the respondents, the firm stand taken by them is that no distinc-
tion has been made between the sitting Vice-Chancellor and the
Vice-Chancellors to be appointed in future inasmuch as the words’
‘continue in if he attains the age of 65’ are not only to apply to the
petitioner but to the future appointees also. In my opinion, the
stand taken by the learned counsel for the respondents is not
sustainable. Though the language of the Section is couched in such
a manner so as to give an impression that the impugned provisions

(25) A.LR. 1963 S.C. 591. ‘
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are also to apply to future appointees, yet the impact and ultimate
effect of the legislation is only on the petitioner. There can be no
gainsaying that in the wake of the provisions of Section 9-A, the
Chancellor is normally expected to appoint a person as Vice-
Chancellor for a term which he is able to complete before attaining
the age of 64. It is again equally clear that,an appointee to this high
office would also not ordinarily accept an office the tenure of which
he is unable to complete. In this situation, there may not be any
occasion for the applicability of the words ‘continue in’ so far as the
future avpointees are concerned. T do not agree with the learned
Advocate-General that the legislation is not aimed ,at particularly
against the petitioner though it may be affecting him also,adversely.
Rather the legislation so far as it.uses words ‘continue in’, in the
circumstances of the case, is only directed against the petitioner and
petitioner alone and is making a positive ,distinction between the
sitting Vice-Chancellor and the Vice-Chancellors to be appointed
after the enactment.

69. Further, the petitioner is not wanting any exception to be
carved out in his favour in order to facilitate his continuing in the
office, as was contended by Dr. Chitle. The petitioner 1is only
pleading that the impugned legislation is discriminatory and hostile
against him and he has been successful in establishing the same. It
is correct that in view of the law laid down in Ram Krishna Dalmid’s
case (sunra), a legislation can relate to single individual, but then
there have to be soma special circumstances or reasons applicable to
him and not applicable to others, which may warrant the treatment
of that individual as a class by himself. In the instant case, the
only purpose sought to be achieved through the legislation is to
remove the petitioner. The post which the vetitioner was holding
is 2 tenure post and the petitioner as a result of the promise, has
acquired a right to continue in the post.

70. Mr. Gour, learned Advocate-General, had alse drawn our
attention  to Ordinance No. 4 of 1980 issued with regard to
Kurukshetra University wherein section 8-A, which is exactly in
similar ferms as section 9-A, has not introduced, in order to show
that the petitioner alone has not been singled out and that age Himit
has also been fixed in the case of the vice-Chancellor of Kurakshetra
University. In our view, the issuance of this Ordinance is of no
assistance in upholding the vires of the impugned legislation. In
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Kurukshetra University, the Vice-Chancellor’s term was to expire
on 5th of April, 1981. There was absolutely no occasion for issuing
an Ordinance and introducing section 8-A in respect of that
University on Ist of November, 1980, especially when the Legislative
Assembly was to meet in December, 1980, when the Act of the
University could be suitably amended. Further, the Vice-Chancellor
of Kurukshetra University was much below the age of 65 years and
in his case, the words ‘continue in” would be meaningless. Moreover,
after the expiry of his tenure on 5th of April, 1981, a fresh appoint-
ment, if any, would have been made by the Chancellor in the light
of provisions of section 8-A. Thus the issuance of Ordinance and
putting of the words ‘continue in’ in section 8-A of the Kurukshetra
University Act were nly with a view to give out an impression that
the amendment was being made in respect of all the Vice-
Chancellors and that the petitioner was not being singled out.

71. The next question that needs determination is whether
there is a reasonable basis for grouping the petitioner as a class by
himself and does that reasonable basis appear either in the Statute
itself or is deducible from other surrounding circumstances ?
Again, the answer has to be in the negative.

72. The amendment in the Act has been brought in on the
basis of the reports of the Commission and the Committee as a result
of which the retirement age has been fixed at 65, but nowhere in
these reports any indication is available that a person who was validly
appointed should not be allowed to complete his tenure in the event
of his attaining the age of 65 years. The Vice-Chancellor holds
very important and honoured position in the University and this
office in the various Universities all over the country has alway:
been manned by jurists or eminent and able educationalists. The
choice of the person to be appointed as Vice-Chancellor is the sole
Prerogative and within the absolute discretion of the Chancellor. By
bringing a legislation of the kind which virtually results in the
removal of the incumbent instantaneously, no reasonableness can be
attributed. The dominant intention appears to be to remove the
petitioner through this colourable legislation. If the petitioner was
not liked and was misconducting hisemlf, then he could certainly
be removed in terms of the law laid down in Bool Chand’s case
{supra). As a result of the impugned legislation, the petitioner on
Ist November, 1980 would cease to hold the office of the Vice-
Chancellor. The effect of the legislation is that the incumbent
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would be on the road and would not even get breathing time for
making alternative arrangements for his living etc. The Commission
and the Committee had only recommended the retirement age to be
fixed, but their reports could not be used for the purpose of bringing
in a legislation which could make a mockery of the high office of the
Vice-Chancellor and could result in inflicting a punishment of
removal by cutting short the period of his tenure. I do not see any
policy underlying the Act justifying this differential treatment
accorded to the petitioner. While all the Vice-Chancellors appointed
under the Act would hold office for the full period of their tenure
for which they are appointed, the petitioner is being literally forced
out of offic= on the day the Ordinance is promulgated.

73. Further, as to why the petitioner has been singled out and
distinguished from the Vice-Chancellors, to be appointed after the
enactment, remains unexplained. The petitioner, on the date of
initial appointment, was of 67 years of age. For the full period of
his first term, he had fully discharged the functions of his office.
There is no allegation nor is there any suggestion that he is not phy-
sically or mentally fit.

74. To further show the unreasonableness and arbitrariness of
the impugned legislation, I propose ot take an example on which
questions were also put to the learned counsel for the respondents.
Suppose on the basis of the reports etc., the impugned legislation
had been brought in on 1st November, 1977, i.e., five daws ‘after the
initial appointment of the petitioner, then could it be said that the
petitioner who was above 67 years of age at the time of the initial
appointment, would not continue in office and would cease to be a
Vice-Chancellor? Could such a legislation be defended by putting
up a defence that the same was not aimed at the petitioner though
it was likely to affect him incidentally ? Could it be said that there
is a reasonable basis for grouping the petitioner as a class by himself?
Could it be said that there was a reasonable nexus of the legislation
with the object sought to be achieved ? On a reasonable approach,
the answer to all these questions has to be in the negative. If this
legislation had come into being on 1st of November, 1977, then the
same would have been struck down on the ground that it had been
brought in only with a view to remove the petitioner. If this could
be the result with regard to the legislation which it had been brought
immediately after the initial appointment of the peitioner, then I
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fail to understand now the present legislation would be good which
has been brought in after five days of the renewal of the term of
the ‘petitioner. I cannot, for a moment, appreciate as to on what
basis a legislation can be suppoxted, which results into snapping of
the statutory term on the 5th day of its start. There can be no
gainsaying that the ‘service of the petitioner is sought to be
terminated forthwith by enacting section 9-A of the Act. In
other words, by the impugned legislation a device has been adopted
for terminating the services of the petitioner.

75. It would not be out of place to observe that the words
“continue in” appear to have been incorporated in the impugned
provision as there must have been an apprehension that in this
petition is allowed, then the petitioner would be deemed to continue
in office as Vice-Chancellor. In other words, the present legisla-
tion is only to cover a situation which may arise in the event of the
success of the petition, as it is then only that the petitioner would
be continuing as Vice-Chancellor. Further, the non obstante clause
in the section, again has been added in order to avoid the term
incorporated in the terms and conditions on the basis of which this
petition has been filed.

76. Moreover, except the Statement of Objects and Reasons,
which has been reproduced in the earlier parts of the judgment, no
other surrounding circumstances were brought to our notice to
support the discriminatory legislation. But Mr. Rao, learned counsel
for the petitioner, did point out the following facts in support of the
plea raised by the petitioner.

77. On 10th of September, 1979, a statement alleged to have
been made by respondent No. 2, appeared in the newspaper that the
petitioner was being suspended as he was unwilling to go on leave,
though on 13th September, 1979, a statement was issued by respon-
dent No. 2 denying the making of any such statement. Apprehending
the suspension, the petitioner filed C.W.P. No. 3228 of 1979 in this
Court, on which an ad interim order staying his suspension was pass-
ed. In response to the notice of motion issued, the Chancellor pleaded
that so far as he was concerned, no action was under contemplation
against the petitioner, with the result that the petition was dismissed
in limine on 20th September, 1979.

78. However, on the next day, i.e., 2lst September, 1979, the
Chancellor suspended the petitioner pending enquiry against him by
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the Commission of Enquiry set up by the Government. The
petitioner again filed a petition C.W.P. No. 3385 of 1979 in this
Court, calling in question the legality of the suspension order.
~ The Motion Bench issued notice of motion and also granted ad interim

stay of the operation of the order of the petitioner’s suspension. The
writ petition was contested on behalf of the respondents, which was
ultimately allowed on the ground that there was no power of
suspension with the Chancellor under the Act and accordingly the
order of suspension was set aside on 16th November, 1979.

79. The matter did not rest here as 8 days after the decision of
the writ petition, an Ordinance (No. 11 of 1979) was promulgated
empowering the Chancellor to (a) suspend the Vice-Chancellor; (b)
to change the terms and conditions of his appointment and (c). to
terminate Vice-Chancellor’s services on three months’ notice or on
payment of three months’ salary. It would be pertinent to point out
at this stage that no similar Ordinance was issued in respect of
Kurukshetra University and Mr. Rao was right in contending that
pattern of uniformity advocated by the State is only a farce. Facing
some action on the basis of the Ordinance, the petitioner approached
the Supreme Court and filed a petition (CWP No. 1518/1979) for the
striking down of Ordinance No. 11 of 1979. A prayer for the issuance
of a writ restraining the Chancellor from giving effect to the
provisions of the said Ordinance was | also made,
but that prayer was declined with the observations that
as and when any action is taken against the petitioner under the
impugned Ordinance, a prayer for stay may be made. The petitioner
had also filed S.L.P. No. 10323 of 1979 against the order of this Court
dated 16th November, 1979 on the ground that the High Court
should have also decided the allegations of mala fide and the
question of the tenure to which the petitioner was entitled. As no
action was taken on the basis of the Ordinance and the same was
allowed to lapse, the petitioner withdrew both the petitions before
the Supreme Court on 18th of April, 1981.

80. The aforesaid facts again lend support to our view that the
dominant intention is to remove the petitioner through this
colourable legislation and that words ‘continue in’ in the impugned
provision are aimed at the petitioner only.

8l. The only relevant case, which has some bearing and to
which reference may be made in detail is in Dinnapati Sadasiva
Reddi, Vice-Chancellor, Osmania University versus Chancellor,
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Osmania University and others (26). The facts of that case are as
follows. ’

82. Dinnapatti Sadasiva Reddy, appellant, was appointed Vice-
Chancellor of the Osmania University by order dated 30th April,
1964, passed by the Governor of Andhra Pradesh, in his capacity as
Chancellor of the said University, for a term of 5 years. The term
of the office was to expire at the end of April, 1969. During the
middle of 1965, certain amendments were sought to be introduced in
the Act by providing for the removal of the Vice-Chancellor by the
Chancellor from office under certain circumstances. There was also
a proposal to reduce the term of office of the Vice-Chancellor from
5 years to 3 years, from the date of his appointment, and for
provisions being made enabling the Government to give directions
to the University relating to matters of policy to be followed by it.
The amendments sought to be introduced in the Act, appear to have
come in for considerable criticism from several quarters. But
ultimately the Andhra Pradesh Legislature passed the Osmania
University (Amendment) Act, 1966 (Act II of 1966), amending the
Osmania University Act of 1959 in certain particulars. The said
amendments were to the effect that the Vice-Chancellor shall not be
removed from office, except as provided for in section 12(2) of the
Amended Act. The term of office was also fixed at 3 years under
the amended section 13. The Osmania University Act, was again
amended by the Osmania University (Second Amendment) Act,
1966. Under this amendment section 13A was enacted. In brief,
that section was to the effect that the person holding the office of
the Vice-Chancellor, immediately before the commencement of the
amending Act of 1966, was to hold office only until a new Vice-
Chancellor was appointed under sub-section (1) of section 12: and
it also provided that such appointment shall be made within 90 days
after such commencement. There was a further provision that on
the appointment of such new Vice-Chancellor, and on entering upon
his office, the person holding the office of Vice-Chancellor
immediately before such appointment, shall cease to hold that
office.  As the amendment introduced, adversely affected the
appellant, he filed a writ petition praying for the issue of a writ or
order declaring section 5 of the Osmania University (Second
Amendment) Act,1966, which introduced section 13A in the original
Act, as unconstitutional and void. In that writ petition, he challeng-
ed the validity of section 13-A, on several grounds. On consideration

"~ (26) AILR. 1967 S.C. 1305.
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of the entire matter, the High Court of Andhra Pradesh came to the
conclusion that section 5 of the Second Amendment Act introducing
section 13-A in the original Act was not vitiated by any: infirmity as
alleged by the appellant, and finally dismissed the appellant’s writ
petition. Dissatisfied from the judgment of the High Court, the
appellant approached the Supreme Court. The main groundfof attack
on behalf of the appellant in appeal again based upon Article 14 of
the Constitution. On consideration of the respective contention of
the learned counsel for the parties, Vaidialingam J., speaking for the
Court, observed, thus:—

!
t

“In our view, the Vice-Chancellor, who is appointed undef
the Act, or the Vice-Chancellor who was holding that
post on the date of the commencement of the secbnd
Amendment Act, form one single group or class. Even
assuming that the classification of those two types of
persons as coming under two different groups can be
made, nevertheless, it is essential that such a classifica-
tion must be founded on an intelligible differentia which
distinguishes the appellant from the Viee-Chancellor
appointed under the Act. We are not able to find any
such intelligible differentia on the basis of which the
classification can be justified.

It is also essential that the classification or differentia effect-
ed by the statute must have a rational relation to the
object sought to be achieved by the statute. We have
gone through the Statement of Objects and Reasons of
the Second Amendment Bill, which became law later, as
well as the entire Act itself, as it now stands. In the
Statement of Objects and Reasons for the Second Amend-
ment Bill, extracted above, it is seen that except stating
a fact that the term of the office of the Vice-Chancellor
has been reduced to 3 years under S. 13(1) and that S.
13-A was intended to be enacted, no other policy is indi-
cated which will justify the differentiation. The term
of office fixing the period of three years for the Vice-
Chancellor, has been already effected by the First
Amendment Act and, therefore, the differential principle
adopted for terminating the services of the appellant
by enacting S. 13-A of the Act, cannot be considered
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to be justified. In other words, the differentia adopted
in S. 13-A and directed as against the Appellant—and,
the appellant alone—cannot be considered to have a
rational relation to the object sought to be achieved by
‘the Second Amendment Act.

While a Vice-Chancellor appointed under S. 12 of the Act can
be removed from office only by adopting the procedure
under S. 12(2), the services of ithe appellant, who was
also - a Vice-Chancellor and similarly situated, id
sought to be terminated by enacting S. 13-A of the Act.
We do not see any policy underlying the Act justifying
this differential treatment accorded to the appellant. The
term of office of the Vice-Chancellors has been no doubt
reduced under the First Amendment Act and fixed for
3 years for all the Vice-Chancellors. But, so far as the
appellant is concerned, by virtue of S. 13-A of the Act,
he can continue to hold that office only until a new Vice-
Chancellor is appointed by the Chancellor, and that
appointment is to be made within 90 days. While all
other Vice-Chancellors, appointed under the Act, can
continue to be in office for a period of three years the
appellant is literally forced out of his office on the expiry
of 90 days from the date of commencement of the Second
Amendment Act. There is also no provision in the
statute providing for the termination of the services of
the Vice-Chancellors, who are appointed under the Act,
in the manner provided under Section 13-A of the Act.
By S. 13-A, the appellant is even denied the benefits
which may be available under the proviso to sub-sec. (1) .
of S. 13 of the Act, which benefit is available to all other
Vice-Chancellors.”

83. In view of the aforesaid finding, ‘the appeal was allowed
snd Section 5 of the Second Amendment Act introducing Section
13-A in the Act was held to be violative of Article 14 of the Cons-
titution and was struck down as unconstitutional.

84. Mr. Rao, learned counsel for the petitioner, had placed
great reliance on the above reproduced observations and had con-
tended that the present case was fully covered by the judgmeni of
the Supreme Court. On the other hand, learned Advocate Genge-
ral and Dr. Chitale, learned counsel, appearing for the respondents
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had submitted that section 13-A which was introduced by Section
5 of the Second Amendment Act, was clearly directed against the
gppellant in that case, that in the instant case the impugned sec-
tion covers the cases of the present and future Vice-Chancellors
anc that the observations of the Supreme Court have been made
in relation to that particular Section which had been inserted only
with a view to get rid of the appellant in that case. In our view,
Mr. Rao, learned counsel is right that the observations of the Sup-
reme Court clearly go to support the case of the petitioner. It has
been held by us that the words “continue in” are directed only
against the petitioner and have been added only with a view to
force the petitioner out of the office. In view of this finding,
the distinction drawn by the learned counsel for the respondents
that the provisions of Section 13-A are different from the provi-
sions of impugned Section 9-A, becomes meaningless.

85. As a result of the aforesaid discussion, we hold that the
words ‘continue in’—if he attains the age of 65 years’ occurring in
Section 9-A of the Ordinance and the Amendment Act, are discrimi-
natory and violative of Article 14 of the Constitution, as the same
are designed to operate to the detriment of—one and one person
only, i.e., the petitioner, whose term had to be renewed as a result
of the promise/assurance on 27th October, 1980, and, as such, have
to be struck down as unconstitutional.

86. Mr. Rao, learned counsel for the petitioner, had also chal-
lenged the legality and constitutional validity of the Ordinance on
the ground that the Ordinance is not a normal form of legislation
and more so in respect of the matters concerning Universities and
that too in the matter of fixation of the age of the Vice-Chancellors.
According to the learned counsel, issuance of the Ordinance has to
be in the nature of exception as the normal process of law making
is through legislation and that the exception in the shape of Ordi-
nance has to be construed very strictly and conditions stipulated
in Article 213 have to be rigorously satisfied. What was sought to
be argued by the learned counsel was that in the instant case no

rircumstance existed which could warrant the issuance of the im-
pugned ordinance.

87. On the other hand, it was submitted by the learned Advo-
tate General that for the purpose of the present petition, it was
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not necessary to go into the validity of the Ordinance as the same
had been repealed by the Amendment Act and that the purpose
and the sufficiency of circumstances cannot bet gone into. Dr. Chitale,
learned counsel appearing for respondent No. 1, had also urged that
the Court could not go into the circumstances leading to the issuance
of the Ordinance and that the issue regarding the legality of the
Ordinance was not justiciable. According to the learned Counsel,
the constitutional validity of the Ordinance could not be challeng-
ed on the ground that the Governor was not [really satisfied with
respect to the conditions mentioned in Article 213 of the Constitur
tion or that those conditions did not exist and that his satisfaction
was not real or that the satisfaction was based on extraneous
considerations and was mala fide.

88. The Ordinance has been repealed by the Amendment Act.
Since the impugned provision so far as it affects the petitioner
adversely is being struck down by us as violative of Article 14, we
refrain from expressing any opinion on the extent of the jurisdic-
tion of this Court to examine whether the conditions relating to
the satisfaction of the Governor were fulfilled and on other allied
points raised on either side by the learned counsel for the parties
with regard to the constitutional validity of the Ordinance.

89. I would now pass on and advert to the plea of the petitioner
that the issuance of the Ordinance and the enactment of the Amend-
ment Act are as a sequal of the malice borne against him by the
Governor and, the Chief Minister of Haryana. The learned counsel
had read out to us from the petition the allegations of mala fide.
These allegations have been emphatically denied by Shri G. D.
Tapase, who has been made a respondent in his capacity as the
Chancellor of the University and not the Governor, and the Chief
Minister.

90. On the respective contentions of the learned counsel for the
parties, which were advanced before us, the point of mala fide has
two aspects, i.e.. (i) legal and (ii) factual.

91. On legal aspect, it was submitted by Mr. Rao, learned
counsel for the petitioner that the mala fide of Legislature can
legally be gone into by Courts of law, that in the instant case, suffi-
cient proof has been placed on the file to show that the issuance of
Ordinance and the enactment of the Amendment Act are as a result
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of the malice borne by the Governor and the Chief Minister against
the petitioner, that the position of a Minister as it obtains today and
also as reflected by Rules of Business, is quite different from that
of a Legislator, that the Chief Minister represents the mind and will of
the Council of Ministers, that nothing can go against the will of the
Chief Minister and that in this situation, it was not at all necessary to
implead all the Ministers nor was it at all necessary to bring out
facts and figures for showing the individual malice of the Council
of Ministers. Mr. Rao further submitted that once malice was proved
against respondent No. 2, then considering the pre-eminence of Chief
Minister’s status and position, malice would be presumed. It was
further submitted by the learned counsel that it was not at all
necessary to implead the Governor or all the Ministers of the State
when the State is a party which effectively represents them. In
support of his contention that the allegations of mala fide can legally
be gone into against the Legislature, the learned counsel relied on a
Full Bench judgment of this Court in Hardwari Lal v. Election Com-
mission of India etc. (26).

92. On the other hand, it was submitted by Mr. U. D. Gour,
learned Advocate-General that no mala fide could be attributed to
the Legislature, that the vires of an Act cannot be gone into on the
ground of mala fide and that in case the legislative competency is
established, then in determining the constitutional validity of a
statute, the question of malice is immaterial.

93. Dr. Chitale, appearing for respondent No. 1 supported the
stand taken by the learned Advocate-General and in addition
contended that the petitioner has not laid factual foundation for
proving mala fide of the Legislature inasmuch as no data regarding
the members present, number of members who voted for and against
the enactment, and the influence that was exercised by the Chief
Minister on the members who voted for the enactment, has been
supplied, that on the basis of the allegations made against the Chiet
Minister alone, without impleading all the members of the Assembly,
this question could not effectively and properly be decided nor could
legally an adverse finding be recorded against those who are not
present before this Court- It was also submitted that if the legisla-
tive Act cannot be invalidated on the ground of mala fide, then the
Ordinance also gets the protection as the issuance of the Ordinance

(26) ILL.R.! (1977) 2 Punjab and Haryana 269.
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is also a legislative function, and, therefore, the same principles
would apply in the case of Ordinance also. An argument was also
advanced that the Governor acts on the advice of the Council of
Ministers and therefore, the personal motive or mala fide of the
Governor does not come into play at all. Further, the Governor has
not been made a party nor has any allegation of mala fide been made
against him in that capacity and that whatever allegation has been
made, is against Shri G. D. Tapase in his capacity as Chancellor of
the University and as such the allegation of male fide against the

Governor cannot be gone into.

94. Dr. Chitale had also contended that the law laid down in
Hardwari Lal’s case (supra) has no applicability as in that case, the
resolution of the House had been assailed on the ground of mala fide,
According to the learned counsel, legality of the exercise of legislative
power can never be challenged on the ground of mala fide.

95. On a careful consideration of the entire matter, I find that
it would not be necessary in this case to go into the question whether
the allegations of mala jide can be gone into against the Legislature
or not as the petitioner has virtually failed to establish any mala
fide against the Legislature or the Governor as suchf In the petition,
he has made allegations only against the Chief Minister and Shri
G. D. Tapase in his capacity as Chancellor. No allegation has been
made against any member of the Assembly or the members of the
Council of Ministers. The Governor, the members of the Council
of Ministers or the members of the Legislative Assembly have not
been impleaded as respondents. There is absolutely no suggestion on
the file that the Legislators had exeroised their privilege of vote
against their will or for consideration other than their own judgment,
The petitioner has not even alleged that the Bill was passed as a
result of any fiat by respondent No. 2 against whom unsubstantiated
allegations of mala fide have been made. The learned counsel for
the petitioner has tried to establish the plea of male fide without
laying any foundation for the same purely on conjectures. The
attack on the ground of malae fide thus must necessarily fail and the
Ordinance and the Amendment Act do not suffer from any infirmity

on this score.

96. Though in.view of my finding 6n the legal aspect, it is not
at all necessary to deal with the factual allegations of ‘mala fide,
made against respondent Nos. 1 and 2, yet as\lot of emphasis during
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the course of arguments had been laid on the allegations of mala
fide, we have decided to deal with those allegations on merit.

97. ' In the petition, the petitioner has started by saying that
in the year 1977, Shri Bhajan Lal had ‘defected from the Congress
Party to the newly formed Janata Party and was contesting elec-
tions to the Haryana Vidhan Sabha in June, 1977 as a Janata Party
candidate, that the petitioner actuated purely by spirit of public
service, had brought out a long pamphlet in which he described in
some detail the shady past of Janata Party candidates including
that of Shri Bhajan Lal, that Shri Bhajan Lal belongs to a small
sect of Bishnois in Haryana and has been out to help his Bishnoi
compatriots, in ways, fair or foul, that when respondent No. 2 was
a Minister in Shri Devi Lal’s government, he insisted on the admis-
sion of one Mohinder Singh Bishnoi to the post-graduate course in
the Medical College, Rohtak, that Mohinder Singh Bishnoi did not
make the merit and the petitioner had to send a letter of apology,
to respondent No. 2 on 10th of .May, 1979, that respondent No. 2
still insisted on his admission, that the petitioner felt compelled
to increase the number of seats in the Department of Medicine
and to admit him, that similarly respondent No. 2 wanted admis-
sion of one Sanjiv Mehta, son of Shri B. L. Mehta of Bombay in
the University, that the petitioner showed his inability to admit
that boy and thereby earned the displeasure of respondent No. 2,
that during one of the visits to Rohtak, respondent No. 2 personally
gave to the petitioner a list of 13 students who were seeking admis-
sion to M.B.B.S. course, that one of them was related to Som Dutt,
Private Assistant to respondent No. 2, that another slip was brought
to-the petitioner by somebody to whom it had been given by Ram
Narain, Senior P.A. to respondent No. 2, and that in spite of his
best efforts, the petitioner could not oblige respondent No. 2, which
caused displeasure to respondent No. 2.

98. It has been further averred that the petitioner had sus-
pended Dr. K. N. Garg, officiating Principal of the Medical College
*on 12th of April, 1978, that amongst the serious charges against him
was the charge that he had made a false representation to the Shah
Commission regarding emergency excesses and that without com-
pleting the inquiry and in order to embarrass and defy the peti-
tioner, Dr. K. N. Garg was reinstated and Dr. Mahretra, who was
acting as Director-Principal, was removed to rehabilitate Dr. K. N,
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Garg with a view to smoothen, the way for admission. of Miss Sunita
Rani and to enable her to appear in the examination alongwith her
batch as Dr. Mehrotra was of the view that she should not be allow-
ed to appear alongwith the other students of her batch and instead
appear subsequently. The petitioner has also averred that he had
given certain adverse remarks in the Annual Confidential Reports
of various teachers, but the Chief Minister wished to reconsider/
review the same.

99. It was also submitted that on 17th of August, 1979 Dulaty
Commission was appointed by the Haryana Government to inquire
into the allegations made by Janata Legislators against the peti-
tioner that on the appointment of the Commission, respondent No. 2
on 8th of September,.1979 had asked the petitioner to resign or
proceed on leave, that as the petitioner was unwilling to go on leave,
respondent No. 2 had made a statement which appeared in the press
on 10th of September, 1979 that the petitioner who was unwilling
to go on leave, was being suspended and that an Ordinance was
got promulgated by respondent No. 2 which empowered the Chan-
cellor to suspend the Vice-Chancellor, to change the terms and
conditions of his appointment and to terminate Vice-Chancellor’s
services on three months’ notice or on payment of three months
salary.

100. On the basis of the aforesaid facts, the learned counsel
urged that respondent No. 2 was ill-disposed and bore grudge
against the petitioner.

101. On the other hand, it was submitted by the learned Advo-
cate-General that the allegations of mala fide which have been
made against respondent No. 2, are baseless and false, and have
been made in an irresponsible and reckless manner. Coming to the
individual cases, it was urged that admittedly the petitioner had
increased the seats and had admitted Mohinder Singh Bishnoi. In
this situation, it could hardly be believed that respondent No. 2
would bear grudge against the petitioner who on his own showing
had increased the number of seats and carried out the wish of the
Chief Minister by admitting Mohinder Singh Bishnoi. Regarding
the case of Sanjiv Mehta, respondent No. 2 has shown his inability
to remember if he ever made any recommendation about him to
the petitioner. Coming to the case of Miss Sunita Rani, it was
contended that one seat was reserved for the nominee of the Chief
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Minister and that on compassionate grounds, he had nominated
Miss Sunita Rani against that one seat and in this situation to say
that the nominee, on merit, did not deserve to be nominated, is

meaningless.

102. Regarding giving of the list of candidates, the learned
Advocate-General drew our attention to the reply of respondent
No. 2 which reads as under :—

“In regard to the allegation contained in clause (c) of sub-
para (iii) of para 11, it is wholly incorrect that the ans-
wering respondent had handed over a list of 13 students
(Annexure P-16) to the petitioner.

The matter was thrashed out by the Division Bench which
heard the case for about two weeks. My counsel beforc
the Division Bench had brought to my notice that though
in the writ petition P/16 was shcwn as onc document,
the original had not been produced by the petitioner as
was the requirement of the rules. Though the counsel
had asked the Court for production of the Original by
the petitioner who at first pointed out that the original
must be with the University. My counsel had contacted
the University only fo be told that the Original of P/16
was not with the University authorities. It was, thus,
that on 26th November, 1980 the petitioner produced the
two documents forming P/16. Before that date, the
petitioner had not disclosed that P/16 was not one but
two documents.

The petitioner is highly educated man. He takes note of
every slip that he received and preserved it. It is diffi-
cult to believe that he would forget about two slips and
mentioning the two documents as one P/16. It is un-
believable that he will not realise this omission till the
original was got produced from him by the Court on
26th November, 1980.

Thus, it became inevitable for my counsel to find out from
Shl‘l' Ram Narain, my P.A. as to how the slip attributed
to him had come into the possession of the petitioner.
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Shri Ram Narain has disclosed (vide R2/1) that he had
been P.A. to Shri Hardwari Lal when he was a Minister.
It was also disclosed that his service as P.A. were re-
quisitioned by the petitioner at a different stage. It was
also disclosed that Shri Ram Narain had personal cordial
relations with the petitioner and that in that capacity
he had given the slip for admission of a student known
to him (Ram Narain) on his own behalf and not on
behalf of Mrs. Bhajan Lal whose name was not on the
slip at the time he had delivered it to the petitioner.

If the subsequent explanation is ignored, the assertion in the
writ petition implied that the list P/16 had emanated
from Mrs. Bhajan Lal. ’

The abeve narration leaves no manner of doubt that the
petitioner prepared List P/16 to prompt his plea of mala
fide which has otherwise no substance at all.”

103. So far as the reinstatement of Dr. K. N. Garg is concerned,
the learned Advocate-General contended that the petitioner was
unnecessarily interfering with the affairs of the Medical College in
spite of the fact that the same had been taken over by the State
Government, that the petitioner had no business or control over the
affairs of the Medical College and it was for the Governing Body
which was to run the affairs of the Medical College, to decide about
the reinstatement of Dr. K. N. Garg. Regarding the giving of
adverse remarks to faculty members, it was contended by Mr. U. D.
Gour, learned Advocate-General that some of the adverse remarks
which the petitioner had given to some of the faculty members;
were not even conveyed by the petitioner and that when the same
were conveyed, the aggrieved persons filed appeals and ultimately

on consideration of the entire matter, the remarks were expung-
ed.

104. Regarding the making of press statement by respondent
No. 2, it was submitted by the learned Advocate-General that the
same has been denied by respondent No. 2 and no reliance can be
placed on such statements.

105. After giving our thoughtful consideration to the entire
matter, we find that the petitioner has miserably failed to prove any
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allegation of mala fide against respondent No. 2. The instances which
have been given, are flimsy. Some of them are wholly' extraneous
and have even no relevancy. The petitioner takes offence even
with regard to the matters with which he has no concern.
petitioner had recorded some adverse remarks against certain Lec-
turers of the Medical College as the Principal executive Head of
the Medical College, Rohtak up to August, 1978. The control of
the Medical College had been transferred from the University to
the State Government sometime in 1978. A representation was made
to respondent No. 2 on behalf of the Haryana State Medical Teacher’s
Association that the decision of their cases of Efficiency Bar and
redesignation be expedited. As the earlier Governing Body had been
abolished, a decision had to be taken as to which authority
would deal with those cases. It was on this score that the matter
was placed before the Governing Body for decision, which decided
to convey the adverse remarks to the employees concerned and to
deal with the individual cases.

106. In the wake of these facts, it is improper fo impute any
motive to respondent No. 2. It would be pertinent to observe that
it was shown to us from the record that in some cases, the adverse
remarks given by the petitioner were not even conveyed to the
teachers concerned. Affer the taking over of the Medical College,
the aggrieved persons knocked the doors of the Governing Body for
the redress of their grievances. Surprisingly enough, the petitioner
treats this to be an act of mala fide against respondent No. 2.

107. So far as the case of Dr. K. N. Garg is concerned, he has
been reinstated without any prejudice to the enquiry which has
been instituted against him. But again, we fail to understand as to
what grouse can the petitioner have with a matter with which he
is not concerned. It appears that the petitioner expects everyone
high or low to abide by his decision, wrong or right and in case any-
one does exercise his discretion or jurisdiction, then that act of his
is labelled as an act of mala fide.

108. Coming to the allegation of the petitioner that some lists
were given by respondent No. 2 for getting certain candidates ad-
mitted, suffice it to observe that the same does not stand proved.
Respondent No. 2 in his reply, reproduced in the earlier part of the
judgment, has clearly exhibited that the petitioner has unnecessarily
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tried to involve respondent No. 2 and has produced certain lists with
which the latter had no concern. The manner in which
the two slips have been shown as 6 one document, creates a
suspicion in our mind about the genumeness of these lists. The
affidavit filed by Ram Narain further makes it clear that it was he
who because of his personal relations, had given some chit to the
petitioner and that chit did not bear the signature of Mrs. Bhajan
Lal. As earlier observed, the averments made by respondent No. 2
clearly belie the plea put forth in this respect by the petitioner.

109. Coming to the news-items appearing in the newspapers,
suffice it to observe that no reliance can be placed on them and have
just to be ignored in view of the judgment of the Supreme Court in
Samant N. Balkrishan etc. v. George Fernandez and others, (25),

, wherein it has been observed thus:—
“A news item without any further proof of what had actually
happened through witnesses is of no value. It is at best
a second-hand secondary evidence. It is well known that
reporters collect information and pass it on to the editor
who edits the news item and then publishes it. In this
process the truth might get perverted or garbled. Such
news items cannot be said to prove themselves although
they may be taken into account with other evidence if the
other evidence is forcible.”

Moreover, the making of these statements has been specifically
denied by respondent No. 2.

110. So far as the allegations of male fide against respondent
No. 1 are concerned, the same have been made against him in his
capacity as Chancellor and not as ‘the Governor of State. In this
situation, it is not at all necessary to go into-the merits of those
allegations. However, even on merits there is no substance in
those allegations. Respondent No. 1 has specifically denied these
allegations. The petitioner has not been able to prove and substan-
tiate any of these allegations. It may be observed, the petitioner
has levelled some of the allegations in an irresponsible manner. Thus,
Wwe are constrained to hold that the petitioner has failed to prove
the allegations of mala fide, both agalnst respondent No. 1, as we11
as respondent No. 2.

(25) A.LR. 1969 S.C. 1201.
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'111. Having adjudicated upon the merits of the controversy,
1 would now notice an important preliminary objection which had
been raised on behalf of respondent No. 1. It was contended by Dr.
Chitale, learned counsel, that Shri G. D. Tapase, Governor of
Haryana, is the ex officio Chancellor of the University by virtue of
his office and that no writ will, therefore, lie against him because
of the pretection under Article 361 of the Constitution of India. Ln
the other hand, it was submitted by Shri Rao, learned counsel for
the petitioner, that the immunity given by Article 361 was confined
to the exercise and performance of the powers and duties of the
office of Governor under the Constitution and for acts done there-
under; that the office of the Governor is separate from that of the
Chancellor; that while performing his duties the Chancellor does
not act on the aid and advice of the Council of Ministers ; that the
office of the Chancellor is created under the Statute and that no
immunity as envisaged under Article 361 of the Constitution of
India is available to the Chancellor.

112. Before examining the tenability of the arguments advanc-
ed by the learned counsel appearing for the parties, it is necessary
to notice the provisions of Article 361 of the Constitution of India,
which read as under:—

“(1) The President, or the Governor of a State, shall not be
answerable to any court for the exercise and performance
of the powers and duties of his office or for any act done
or purporting to be done by him in the exercise and
performance of those powers and duties :

Provided that the conduct of the President may be brought
under review by any court, tribunal or body appointed
or designated by either House of Parliament for the in-
vestigation of a charge under article 61:

Provided further that the nothing in this clause shall be con-
strued as restricting the right of any person to bring ap-
propriate proceedings against the Government of India
or the Government of a State.

(2) No criminal proceedings whatsoever shall be instituted
or continued against the President, or the Governor of
a State, in any court during his term of office.
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(3) No process for the arrest or imprisonment of the Presi-
dent, or the Governor of a State shall issue from any
court during his term of office.

(4) No civil proceedings in which relief is claimed against
the President, or the Governor of a State, shall be insti-
tuted during his term of office in any court in respect of
any act done or purporting to be done by him in his per-
sonal capacity, whether before or after he entered upon
his office as President, or as Governor of such State, un-
till the expiration of two months next after notice in
writing has been delivered to the President or the Gov-
ernor, as the case may be, or left at his office stating the
nature of the proceedings, the cause of action therefor,
the name, description and place of residence of the party
by whom such proceedings are to be instituted and the
relief which he claims.” '

An analysis of the aforesaid provisions which prescribe the limits
of the Governor’s immunity against civil and criminal proceedings
would show the framers of the Constitution have given personal
immunity from legal action, whether during office or thereafter, to
the President or the Governor of any act done or purported to be
done in exercise of their powers and duties of their office as well
as immunity from the criminal proceedings or from arrest or im-
prisonment by or under any process of a Court during their term
of office. Insofar as civil action against the President or the Gover-
nor in their individual and personal capacity is concerned, whether
those actions arose out of acts done before or after they entered
upon their respective offices, there is no immunity from any action
in a Court of Law against them except the immunity from arrest
under clause (3) of the Article, and the condition that a suit can-
not be filed before the expiration of two months next after notice
in writing has been delivered to them specifying the details men-
tioned in clause (4).

113. On the respective contentions of the learned counsel for
the parties, the short question that needs determination is whether
the immunity envisaged under Article 361(1) extends even to the
-exercise and performance of the powers and duties conferred on
the Governor under any Act or the Statute not in his capacity as
Governor but in a different capacity held by him by virtue of his
-office as Governor.
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114. Though various authorities were cited and lot of argu-
ments were advanced yet as I look at the matter, I find that answer
to the aforesaid question would solely depend on the true construc-
tion of the expression ‘the exercise and performance of the powers
and duties of his office’ occurring in clause (1) of Article 361.

115. The powers and duties of the office apparently embrace
the powers of the Governor expressly conferred by the Constitution
as well as those conferred by any law or statutory rules. Under
the Constitution, there are some Articles which indicate the vesting
of the entire executive power of the State in the Governor in res-
pect of matters in regard to which the Legislature of the State has
power to make law.

B £l : ‘

116.” Under Arti’cle 154 the executive power of the State shall
be vested in the Governor and shall be exercised by him either
directly or through officers subordinate to him in accordance with
the Constitution. Article 161 provides that the Governor of a Stafe
shall have the power to grant pardons, reprieves, respites or remis-
siongyof punishment or suspend, remit or commute the sentence of any
person convicted of any offence against any law relating to a matter
to which the executive power of the State extend. Article 162
says that the executive power of a State shall extend to the matters
with respect to which the Legislature of the State has power to
make laws. A combined reading of these three Articles clearly
indicates that the entire executive power of the State vests in the
Governor in respect of matters in regard to which the Legislature
of the State has power to make laws. In regard to the same mat-
ters the Governor has also got the limited judicial powers, referred
to above.

{o
R

117. Our attention was also drawn to other Articles conferring
some powers on the Governor. Article 165 gives power to the Gov-
ernor to appoint the Advocate-General. Article 166(3) gives power
to the Governor to make rules for more convenient transaction of
business of the Government of the State, and for the allocation
among Ministers of the said business in so far as it is not business
with respect to which the Governor is by or under this Constitution
required to ‘act in his discretion. Article 192 empowers the
Governor to decide the question as to the disqualifications of mem-
bers of the Legislatare. Article 200 talks of the power of the
Governor to give assent to a Bill passed by the Legislature, Article
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213 gives power to the Governor to promulgate Ordinance. Under
Article 309 power is given to the Governor to make rules regulating
the recruitment and conditions of service of persons serving the
State. Under Article 316 the Governor is empowered to appoint
members of the State Public Service Commission.

118. These are all powers expressly conferred by the Consti-
tution. But besides these powers and duties, there may be powers
and duties of the office which, though not expressly provided for by
any Article of the Constitution, result from the working of several
Articles in the Constitution. What I mean to say is that the Consti-
tution may also enable other bodies or authorities to confer the
powers or impose the duties on the Governor subject to the provi-
sions of the Constitution. The other bodies may therefore, make laws
conferring certain powers on the Governor. Therefore, there are
many ways by which a power may be conferred on the Governor
qua Governor which will enable him to exercise that power by
virtue of his office as Governor. There can be no gainsaying that all
the powers exercisable by a Governor by virtue of his office can be
exercised only on the advice of the Council of Ministers except in so
far as the constitution expressly or perhaps by necessary implica-
tion provides otherwise. See in this connection a passage from the
judgment of the Supreme Court in Samsher Singh v. State of Punjab
and another (26), which appears at page 2202 of the report in para
48 and reads thus:—

“The President as well as the Governor is the Constitutional
or formal head. The President as well as the Governor
exercises his powers and functions conferred on him by or
under the Constitution on the aid and advice of the
Council of Minister, save in spheres where the Governor
is required by or under the Constitution to exercise his
functions in his discretion. Wherever the Constitution
requires the satisfaction of the President or.the'Governor
for the exercise by the President or the Governor of any
power or function, the satisfaction required by the Con-
stitution is not the personal satisfaction of the President
or Governor but the satisfaction of the President or
Governor in the Constitutional sense in the Cabinet sys-
tem of Government, that is, satisfaction of his Council of

(26) A.LR. 1974 S.C. 2192.
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Ministers on whose aid and advice the President or the
Governor generally exercises all his powers and functions.
The decision of any Minister or officer under rules of
business made under any of these two articles 77(3) and
166(3) is the decision of the President or the Governor
respectively. These articles did not provide for any dele-
gation.  Therefore, the decision of Minister or officer
under the rules of business is the decision of the President
or the Governor.”

In that very judgment it has further been observed in para 57 thus:—

“For the foregoing reasons we hold that the President or the
Governor acts on the aid and advice of the Council of
Ministers with the Prime Minister at the head in the case
of the Union and the Chief Minister at the head in the
case of State in all matters which vest in the executive
whether those functions are executive or legislative in
character. Neither the President nor the Governor is to
exercise the executive functions personally.”

119. Having adverted to the relevant provisions of the Consti-
tution, it is now to be seen whether the powers exercised by the
Chancellor have any relation to the exercise and performance of the
powers and duties of the Governor. Though earlier also I have
referred fo certain relevant provisions of the Act and the Statute,
yet for facility of reference it is necessary to make mention of those
provisions heére again. Under section 3 of the Act the first Chancel-
lor of the University is appoinfed by the Government. Under section
8 the Chancellor is mentioned as one of the officers of the University.
Under sub-section (2) of section 8, the Chancellor is empowered to
appoint a person to be Pro-Vice-Chancellor on such terms and con-
ditions as he may think fit. Under section 19 the Chancellor is em-
powered to require or direct any officer or authority of the Univer-
sity to act in conformity with the provisions of the Act and the
Statute, Ordinances and Regulations made thereunder. Under sub-
section (2) it is further provided that the power exercised by the
Chancellor under sub-section (1) shall not be called in question in
any Civil Court.

120. Under the first Statutes of the University, Statute 2 pro-
vides that the Governor of Haryana shall be the ex-
officio Chancellor of the University., Statute 3 says that the Chancel-
lor by virtue of his office will be the head of the University. In sub-
clause (2) of Statute 3 it is provided that the Chancellor shall, if
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present, preside at the convocation of the University for conferring
degrees and at all meetings of the Court. Under Statute 4(6) com-
plete power is given to the Chancellor to appoint a Vice-Chancellor
on such terms and conditions as he lays down. Under clause (8) of
Statute 4 power is given to the Chancellor to fill in any casual
vacancy in the office of the Vice-Chancellor. Statute 10 provides the
constitution of the Court in which the Chancellor is mentioned as
one of the ex officio members. Under Statute 26 power of relaxing
any condition mentioned in the Statute is given.

121. As has been observed earlier, and that is the scheme of the
Act and the Statutes, that in the University affairs there cannot be
any interference from the State Government. The State Govern-
ment is an authority quite distinct from the authority of the Chan-
cellor. The State Government cannot advise the Chancellor to act in
a particular manner. The University is a statutory body, autonomous
in character. Under the Act and the Statutes, the Chanecellor has
been given certain powers exercisable by him in his absolute dis-
cretion without any interference from any quarter. For the appoint-
ment of the Vice-Chancellor or the Pro-Vice-Chancellor, he is not
required to consult the Council of Ministers. It is correct that by
virtue of his office the Governor becomes the Chancellor of the Uni-
versity but while discharging the functions of his office he does not
perform any duty or exercise any power of the office of the Governor,
While discharging the functions of the office, the Chancellor does
not act on the aid and advice of the Council of Ministers. It would
not be correct to say that as the Governor holds the office of the
Chancellor of the University by virtue of his office, therefore, the
powers and duties he exercises or peroforms under the relevant Act
or the Statute, are the powers and duties of his office as Governor.
The Governor is vested with certain powers and duties under the
Constitution that normally are exercised or performed on the aid
and advice of Council of Ministers and, therefore, it becomes neces-
sary to give immunity to such person in the discharge of the duties
of his office. But this is not the position in the case of the Chancel-
lor as he, under the Act, has his own independent existence and
exercises his power without any interference from any quarter. The
office he holds is a statutes office and is quite distinct from the office
of the Governor.

122. If immunity is extended to the Chancellor also, then it
would lead to anomalous results, that is, that in respect of action
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of the Governor as the head of the State executive, appropriate pro-
ceedings against the State would be open, while it would not be per-
missible for any person to question the action of the Chancellor in
any proceedings, for the reason that the Chancellor’s action not being
the action of the Governor as the head of the State executive, the
second proviso of Article 361(1) would have no applicability. In this
view of the matter, I do not find any escape from the conclusion that
the powers and duties exercised and performed by the Chancellor
under the Act or the Statutes of the University have absolutely no
relation to the exercise and performance of the powers and duties of
the office of Governor.

123. Dr. Chitale had placed reliance on some judgments The
first case to which reference may be made is Biman Chandra Bose v.
"Dr. H. C. Mukherjee, Governor, West Bengal and others (26). In
that case, the Governor, in exercise of the power conferred by sub-
clause (e) of clause (3) of Article 171 of the Constitution of India,
read with clause (5) of the said Article, had nominated some persons
as members of the Legislative Council of the State of West Bengal.
The said nomination was challenged by one Biman Chandra Bose on
the ground that he fulfilled all the conditions required for nomina-
tion under Article 171(5) and that none of the persons nominated
by the Governor, fulfilled the requirements of the said Article. At
the time of the hearing of the petition, a preliminary objection was
raised by the Advocate-General that because of the provisions of
Article 361 of the Constitution of India, the petition was not main-
tainable as against the Governor. On consideration of the entire
matter, the learned Judge upheld the objection. The other case is
Laxman Singh v. Raj Pramukh of Madhya Bharat and others (27).
The facts of that case are that the petitioner who was a Jagirdar was
not required under any law to introduce within his Jagir either
Zamindari or Raiyatwari system of land administration and
that therefore, he had leased out in 1909, lands to the non-applicant
tenants Nos. 4 to' 31 under separate contracts. The leases were revised
by the petitioner in 1938 and the rents enhanced. Since the revision
of the leases, the tenants paid enhanced rent until 1949. In that year,
on complaint by the tenants to the Madhya Bharat Government, the
Jagir Commissioner passed an order directing the petitioner to
realise rent according to the Pattas issued in 1908 and to refund to

(26) A.LR. 1952 Calcutta 799.
(27) A.LR. 1953 M.B. 54 (Gwalior Bench).
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tenants the excess amount realised from them since the revision of
rent in 1938. The petitioner appealed to the Madhya Bharat Govern-
ment against the said order of the Jagir Commissioner and the order
was upheld in appeal. In the petition filed in -the High Court, an
objection was raised that the petition was not ‘maintainable insofar
as it seeks relief against the Rajpramukh in view of the provisions of
Article 361. This contention was upheld.

124. From the facts of the afore-mentioned two cases, it would
be quite evident that the same are distinguishable and have no
applicability to the facts of the case in hand.

125. The next case that needs detailed reference and on which
both the learned counsel relied is in Dr. S. C. Barat and another v,
Hari Binayak Pataskar and others (28). The facts of that case are
that under section 9 of the Jabalpur University Act, 1956, the
Governor,of Madhya Pradesh is the Chancellor. The Chancellor, by,
virtue of his office, is the head of the University and the President
of the Court, and when present is required to preside over the
meetings of the Court and on any convocation of the University. The
procedure for the appointment of the Vice-Chancellor is laid down
in section 9. According to that provision. the Vice-Chancellor is
appointed by the Chancellor fromy a panel of not less than three
names recommended by a Committee constituted in accordance with
sub-section (2). This Committee is constituted by the Chancellor
and consists of three persons. The Committee constituted under sub-
section (2) is required to submit its panel, within one and a half
months from the date of its constitution. The Committee submitted
a panel of names. Dr. S. C. Barat and another, petitioners in that
case, challenged the validity of the constitution of the Committee
and further pleaded that on the basis of the recommendation by that
Committee, no person could validly be appointed as Vice-Chancellor
to succeed Shri Kunjilal Dubey (the continuing Vice-Chancellor) on
the expiry of his term. The petition was contested on behalf of the
respondents. At the time of the hearing a preliminary objection was
raised, similar to the one with which we are concerned. by Shri
K. A. Chitale, learned counsel appearing for the Chancellor, that
the Court had no jurisdiction to entertain any proceeding what-
ever or issue any direction under Article 226 whatever against the
Chancellor- The objection rested on Article 361 and had been raised

(28) A.LR. 1962 Madhya Pradesh 73. ,
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as the Governor of the State was the Chancellor of the University.
The learned Judges. as would be evident from the judgment,
considered the matter thoroughly in the light of the provisions
of the Constitution and, finally) observed thus:— ,

“When an Act confers power on the Governor not qua Governor
but in a different capacity held by him by virtue of his
office as Governor, the powers and duties conferred are
not powers and duties of the office of the Governor. They
are the powers and duties of a different office which the
Governor holds by virtue of his office as Governor. It is
altogether erroneous to say that as the other office is held
by the person who is the Governor of the State by virtue
of his office as Governor, therefore, the powers and duties
he exercises or performs of that other office under the
relevant Act are the powers and duties of his office as
Governor.”

The aforesaid observations clearly support the view which we are
taking, but Dr. Chitale relied on the following observations of the
Bench which appear in para 10 of the report:—
“Now, section 9 of the Jabalpur University Act, 1956, does not
make the Governor of the State the Chancellor of the
University by virtue of his office as Governor. It says that

the Governor of Madhya Pradesh shall be the Chancellor.
The plain meaning of this provision is that the person who

is for the time being the Governor of the State shall be the
Chancellor. Section 9(1) does not say that the Governor
shall be the Chancellor by virtue of his office as Governor

or that the Governor shall ex-officio be the Chancellor.

It is noteworthy that section 10(1) of the Act uses a
different language in connection with the office of the Pro-
Chancellor. It says that the Minister of Education shall
ex-officio be the Pro-Chancellor. Whereas under section
9(1) it is the prestige and personality of the persons filling
the office of the Governor that is made the basis of his
appointment as Chancellor, under section 10(1) it is the
office itself that is made the criterion for the appoint-
ment of the Minister of Education as the Pro-Chancellor.
The'distinction between these two modes of appointﬁeht is a
real one. Thus the powers and duties that the Chancellor
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exercises or performs under the Act are not any powers
or duties conferred on the Governor qua Governor or of a
capactty which he occupies by virtue of his office as
Governor. They are the powers and duties of a public
capacity held by the personage who is also the Governor.
The Chancellor’s powers under the Jabalpur University
Act are thus not the powers and duties of the office of
the Governor and consequently the protection, provided
by Article 361 (1) cannot be invoked by the Chancellor in
respect of the exercise and performance of the powers
and duties of his office as Chancellor under the Jabalpur
University Act.” v

On the basis of the aforesaid observations, it was sought to be argu-
ed by the learned counsel that in that case, the learned Judge reject-
ed the preliminary objection on the ground that according to section
9 of the Jabalpur University Act, the Governor of Madhya Pradesh
shall be the Chancellor, but in the instant case the Chancellor is by
virtue of his office as' Governor, that is, that the Governor is the ex-
officio Chancellor of the University. It is correct that from the afore-
said observations, Dr. Chitale is justified in soliciting support for his
contention but, with utmost respect, we are unable to agree wiih
the learned Judges in S. C. Barat’s case (supra), that the distinction
between the two modes of appointment, that is, where the Governor
of a State shall be the Chancellor of the University and where the
Governor by virtue of his office or as ex officio shall be the Chancel-
lor, would make any difference. As has been observed earlier, the
real test to be seen is whether while holding the office of the Chan-
celior, is the Governor performing any duties or is exercising any
power relating to his office? Further, it has also to
be seen whether by holding the cffice of the Chancellor, is the
Governor not holding entirely a different office -and-in a dif-
ferent capacity? If the answer to these two questions is in the nega-
tive, then the Governor as Chancellor would not be exercising or
performing any power or duty in his capacity as Governor nor would
the exercise or performance of the power or duty of the office of the
Chancellor would have any relation to the exercise or performance
of the duty of the office of the Governor. It may be observed that
except the observations made in para 10, the entire judement in
S. C. Barat’s case (supra) supports the contention of Mr. Ras and
does not help the learned counsel for respondent No. 1.
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126. This brings me to the next case in Joti Prasad Upadhya v.
Kalka Prasad Bhatnagar and others (29). The facts of that case are
that the election of one Joti Prasad Upadhya to the Uttar Pradesh
Legislative Council was called in question on the ground that he was
holding an office of profit under the Government of the State of
Uttar Pradesh, as he had been appointed as the Vice-Chancellor of
the University of Agra by the Chancellor under section 9 of the
Agra University Act, 1926, and that in view of the provisions of
Article 191 of the Constitution of India, was disqualified to be cho-
sen to fill in the seat. The petition was contested on the ground
that the office held by the Vice-Chancellor was under the Univer-
sity of Agra and not under the State Government and as such the
office of the Vice-Chancellor was not an office of profit. The only
point that needed determination, on the respective pleas of the
parties, was whether respondent/No. 1 held the office of profit under
the State Government. On consideration of the relevant provisions

of the Constitution and the University Act, Mathur, J., speaking
for the Court, held as under:—

“The Act clearly envisages two distinct authorities, namely,
the Chancellor and the State Government. When the
Legislature intentionally made a differentiation between
Chancellor and the State Government, no other opinion
can be formed except that it was the intention of the
Legislature not to regard the Chancellor to be a part of
the State Government, and while exercising his powers

the Chancellor was not exercising the executive powers
of the State.”

It was further held as under:—

“If the appointment of the Vice-Chancellor by the Chancellor
of the University is not deemed to be an appointment
made by the State Government, the Vice-Chancellor of
the Agra University shall not be disqualified and can be
chosen as a member of the U.P. Legislative Council. As
already mentioned above, the Chancellor cannot be
equated with the State Government and the two cannot
be placed on the same footing and consequently an ap-
pointment made by the Chancellor cannot be deemed to
have been made by the State Government.”

(29) A:I:'R: 1962 All. 128,
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Mr. Rao, learned counsel for the petitioner, had placed great reliance
on the aforesaid observations and, in our view, rightly as the same
lend full support to his contention and negative the plea of respon-
dent No. 1.

127. The only other case relevant to the point which needs
reference is in M. Ghanamani v. Governor of Andhra represented
by the Chief Secy. to Govt. of Andhra and another (30). The facts
of that case are that the petitioner was a B. E. of the Madras Uni-
versity. He was working in the Second Circle as an Assistant En-
gineer. On 15th of January, 1953, an order of Government, dated
29nd of December, 1952, was served on him imposing a penalty of
compulsory retirement. Against that order he preferred an appeal
to the Governor of Madras. After the Andhra State was formed,
the papers were transferred to the Governor of Andhra for disposal.
When the petitioner wrote to the Governor of Andhra for informa-
tion, he received a reply from the Secretary that his petition was
sent to the Secretary to Government, P.W.D., Andhra, for disposal.
One of the grounds on which the petitioner claimed relief, was that
the action of the Governor in asking the Government to dispose
of the appeal was without jurisdiction and reduced the provisions
for an appeal to a farce, as the very authority which passed the
original order was asked to dispose of the appeal. One of the points
that arose for consideration before the learned Judge was whether
a writ would lie in the circumstances against the Governor of
Andhra. On consideration of the entire matter, the learned Chief

Justice on the question of immunity as envisaged under Article 361,
observed thus:—

“Under Article 361 there is an absolute immunity for the first
category of acts, but only a limited one in respect of the
other two. In respect of the first he is not answerable to
any Court of law. No Court can compel him to show
causg or defend his action. In the case of official acts an
aboslute immunity from the process of Court is given
and this immunity extends not only to his official acts
but also to acts purporting to be done by him in exercise
of the powers conferred on him, so long as he is not
guilty of dishonesty or bad faith. But this will not pre-
clude the acts of the Governor from being questioned if

(20) ALR. 1954 Andhra 9.

.
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they can be done without issuing a process on him. In-
deed Art. 361 itself recognises that this immunity would
not restrict the right of any person to bring appropriate
proceedings against the Government.”

128. From the aforesaid observations, it would be clear that
three categories were formed by the learned Chief Justice in which
the powers of Governor could fall. Regarding, first category under
which the powers exercisable by the Governor by virtue of his
-office fall, it has been held that absolute immunity is available. But
with regard to other two categories, that is, where powers confer-
‘red on the Governor qua Governor, but in a different capacity
though he occupies that capacity by virtue of his office as Gover-
nor; and where the Governor acts in his personal capacity, like he
may commit breaches of contracts entered into with third parties,
the learned Chief Justice has held that only limited immunity is
available.

129. Viewing the facts of this case in the light of the observa-
tions reproduced above, it is quite evident that the same do not
fall in first category. So far as second and third categories are con-
cerned, it may observed that Dr. Chitale, learned counsel for res-
pondent No. 1, did not claim any limited immunity as his whole
case was based on absolute immunity.

130. In this view of the matter, the decision in M. Ghanamani’s
case (supra), does not help the learned counsel for respondent No. 1.
Rather the observations reproduced in the earlier part of the judg-
ment favour the stand taken by Mr. Rao.

131. " There is no other relevant case which needs mertion
except Dr. Bool Chand’s case (supra), and that too, for this purpose
only that in that case, the Chancellor was a party to the writ peti-
tion which had been filed by Dr. Bool Chand, questioning the legali-
ty of the order of the Chancellor and in that case at no stage rioht
up to the Supreme Court, an objection was raised that the Chan-
cellor could not bhe made a party as he enjoyed absolute immunity
under Article 361 of the Constitution.

132. As a result of the aforesaid discussion, I hold that ro
absolute immunity under sub-clause (1) of Article 3f1 of the Con-
stitution of India is available to the Governor for the acts dcne in
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xercise of the power or in performance of the duties as Chancellor
of the University. Hence the preliminary objection raised on behalf
of the Chancellor must be and is overruled.

133. A preliminary objection had also been raised on behalf of
the Advcecate-General, Haryana, that certain allegations made in
the petition were unnecessary and that the same deserved to be
struck off under the provisions of Order 6 Rule 18, Code of Civil
Procedure. It is not necessary to deal with this preliminary ob-
jection as the learned counsel for petitioner during the course of
avguments, did not refer to any unnecessary, scandalous, frivolous
or vexatious allegations.

134. No other point relevant for the disposal of this petition
remains on which it may be necessary to express any opinion.

135. As a result of the aforesaid discussions I summarise my
cenclusions as follows:—

(1) Under clause (7) of statute 4, the Chancellor is compe-
tent and has power to grant renewal of the term.

(2) It is quitc evident that the Chancelior had acted within
the scope of his authority in laying down the term that
the term of the petitioner will be renewed and that the
petitioner had acted on that promissz/assurancs and had
changad his position. In the instan’ case, estoppel will
have to be sustained even if the same may be hasaed on
an assursnce to the future because the wnromisor interd-
ed to be legally bound and intended his promise to be
acted upon; with the resuli that it was so acted unon. It
was a real promise — promise intended to be binding, in-
tended to be acted upon and in fzct acted upon.

(3) The provisions cf Section 9-A are not only to apply tfo
the persons who are appointed Vice-Chancellors after the
promulgation of the Crdinance, but also to the persens
who are in office on the date of promulgation.

(8) The words ‘confinue in — if he has attained the age of
G5 years’ occurring in Section 9-A of the Ordinsnce and
the Amendment Act are discriminatory and violative of
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(6)

(M

Article 14 of the Constitution as the same are designed to
operate to the detriment of one and one person only, ie.,
the petitioner whose term had to be renewed as a result
of the promise/assurance with effect from 27th October,
1980.

The petitioner has tried to establish the plea of mala fide
purely on conjectures without laying any foundation for
the same. The attack on the ground of mala fide thus must
necessary fail and the Ordinance and the Amendment
Act do not suffer from any infirmity on this score.

The powers and duties exercised and performed under
the Statute by the Chancellor have absolutely no relation
to the exercise and performance of the power and duties
of the office of the Governor.

No absolute immunity as envisaged in sub-clause (1) of
Article 361 of the Constitution of India is available to the
Governor for the acts done in exercise of the powers or
in performance of the duties as Chancellor of the Uni-
versity.

(136) In view of conclusions (2) and (4), the writ petition is

allowed and a direction is issued to the Chancellor of the Univer-
sity, respondent No. 1, to issue notification renewing the term of
the petitioner as Vice-Chancellor with effect from 27th October,
1280. In the circumstances of the case, I make no order as to costs.

S. C. Mital, J.—I agree.

Rajendra Nath Mittal, J.—I also agree.

N.K.S.

3438 H.C.—Govt. Press, Chd.



