. e a
LLR. Punjab and Haryan (19gg),

———————

: t valid as there could not pe an
' yule 20 of the Code, wasno | vl
\ -‘.l;'!(.fi(m of the Court that the dcfendapt could no.t be_e Serve id
:t\!lm&\‘::iimrv way. The substituted service by f}:{bhcatlon in tz
Y O arl’] dy. 7
D]':ilv Ranjit, Patiala, was hardly of any help as this newyg

Paper
istri . ag
little or no circulation in the district of Gurdaspur ang pamcUlaﬂy
in the rural arca wer

¢ the petitioners rcsic.le. There ig no o
factory evidence on the record that munadd.l leé}s effecteq i e.
villagb. I have, therefore, no reason to ;{s e ltlevcsia the Version of
the petitioners that they did not have the knowledge ‘of the pen.
dency of the suit or of the ex-parte decree. .In' th(?se ClrcumStances’
the ‘application is to be considered to be within time,

(11) Consequently, I allow this revision.Petition and set aside
the order of the learned trial Court and the judgment of the learn.
ed Additional District Judge in appeal I ‘allow the application under
Order IX, rule 13 of the Code filed by the petitioners and get aside
the ex-parte decree dated 4th September, 1981. There shall,
however, be no order as to costs.

(12) The parties through their counsel are directed to appear
before the learned trial Court on 17th August, 1987 when the
petitioners shall put in appearance in the suit as defendants ang
on their entering upon defence further proceedings shall be taken
by the trial Court in accordance with law.

S.C.K,

Before S. S. Kang and M. M. Punchhi, JJ.
BALWANT KAUR —Petitioner,
versus
STATE OF PUNJAB AND ANOTHER,—Respondents.
Civil Writ Petition No. 5603 of 1986.
July 24, 1987.

-

Punjab Civil Serviees Rules, Volyme Il—Rule G.17—Family

;wnf:i(nt-~:Wv'g,hh()ldh_zg of such pension—Ground of withholding t,hat
tome claim ig pending againgt the deceased employee—Such with
holding—Whether permissible, Ry
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Balwant Kaur v. State of Punjab and another (M. M. Punchhi, J.)

Held, that family pension scheme embodie
Punjab Civil Services Rules, Volume [l, is meant to benefit persons
specifically designated, though connected with the government
employee by relationship. But the benelit is personal in nature
sub-rule (4) of Rule 6.17 specifically says that the pension will be
admissible in the case of a widow upto the date of her death or
remattiage, whichever ie earlier. The benefit conferred is not quali-
fied or capable of exceplions.  Pension due to the widow cannot be
confused with pension which would have been due io the husband
had he been alive. Her pension being personal in character cannot
be withheld by the respondents on the supposition that if somethin
was due from the husband of the petitioner she should be held
responsible ior the same as if a liability inherited by her. The
idea 1s totally misconceived. Her right to his estate as an heir
cannot be contused with her personal right to pension.

d in rule 6.17 of the

(Para 4)

Petition under Articles 226

/227 of the Constitution of India praying
that the petition may kindl

Yy be accepted and: —

(1) the respondents may kindly be directed to produce the

entire record of the cuse;

(1) a writ of Mandamus or any other writ, order or direction
be issued directing the respondents to make payment of
family pension, amount of gratuity, provident fund, cash
equivalent to unutilised earned leave and other amounts

due to the petitioner being the widow of the deceased
Mukhtiar Singh;

(i121) any other relief to which the petitioner is found entitled

in the circumstances of the case may also kindly be
allowed to her;

(iv) cost of the writ petition may be allowed to the petitioner.

Surjit Singh, Advocate, for the Petitioner.
5. K. Syal, A.A.G,, Punjab, for the Respondents.
JUDGMENT

(1) The petitioner is the widow of a Headmaster by the name
of Mukhtiar Singh. He served the Punjab Government first as a
teacher and then as Headmaster for almost 32 years till he died on
March 8, 1985, He was drawing salary of Rs. 1,580.20 at the time

Of his death, The petitioner being his widow claims family pension
N accordance with the provisions of rule 6.17 of the Punjab
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\,
Civil Services Rules, Volume II.  Thereunder, family pensiop,
fits are admissible to the family of the deceased employee,
the widow is entitled to a family pension upto the datf} of her g
OT remarriage, whichever is earlier.

\-

bene-

Anq
eath

(2) The petitioner claims that family pension wag Sanctioneq
by the State of Punjab and she was accordingly informeq on
November 14, 1985, that such pension had been sanctioned apgq that
she could get payment from the Treasury Oficer, Faridkot, res-
pondent No. 2. This is evident from the letter of the Accountant
General, Punjab, dated November 14, 1985.  When the lettep was
not obeyed and she stood deprived of the family pension by the
Indifference of the respondents, she moved this Court under Artjcla
226 of the Constitution for appropriate relief,

(3) Both the respondents have filed returns, They do not deny
that the petitioner is entitled to family pension but claim that since
the government dues are outstanding against the petitioner’g hus-
band those have to be adjusted against the claimg of pension,
gratuity and provident fund etc. The said dues, they claim, are on

Rs. 1,13,135.70. Death of the husband of the petitioner obviously
has scuttled the proceedings against him in the embezzlement case,

(4) We have heard the learned counsel for the parties. We
are of the view that the petition must succeeq.
scheme embodied in rule 6.17 of the Pun

Volume-II, is meant to benefit persons specifically designated,
though connected with the government employee by relationship.
But the benefit is personal in nature. Sub-rule (4) of Rule 6.17
specifically says that the pension will be admissiple in the case of a

widow upto the date of her death or remarriage, whichever is earlier.
The benefit conferred ig

Family pension
jab Civil Services Rules,

right to his estate g an heir

. cannot be confused with her perSUn"’ll
right to pension, We have

no hesitation to hold accordingly.




State Bank of India and another ». B. R. Vaid (J. V. Gupta,)

a—— e ——————————

(6) The end result is that this petition succeeds. The respon-
dents are dirccted to release the widow's family pension to the

petitioner forthwith and without any delay for it is a matter of
gustenance for her,

*The petitioner shall have the costs.

S.CK,

Before J. V. Gupta, J.

STATE BANK OF INDIA AND ANOTHER,—Appellants.

versus
B. R. Vaid,—Respondent.

I.{egular Second Appeal No. 2611 of 1986.
August 6, 1987.

State Bank of India (Supervising Staff) Services Rules—Rule
50(3) (ii) and 51(2)—Domestic inquiry against an employee—Inquiry
Officer exonerating the employee of certain charges—Disciplinary
authority mot agreeing with the report—ORDER of disciplinary
authority without motice to the employee—Such employee proceed-
ed ex-parte throughout—Requirement of fresh notice—Validity of
order of Disciplinary authority—Domestic inquiry—Scope of inter-
ference by Civil Court.

Held, that it was for the disciplinary authority to go into the
matter of sufficiency or insufficiency of the evidence. The discipli-
nary authority was within its jurisdiction to disagree with the find
ing of the inquiry officer under Rule 50(3)(ii) of the State Bank
of India (Supervising Staff) Services Rules and to record its owr
finding on such charges on the basis of the evidence already or
the record for the purpose. The employee was being proceedec
ex pdrte throughout and, therefore, it was not at all necessary for
the disciplinary authority to issue any jresh notice to him  whili
reversing the finding of the inquary officer on certain charges.

(Paras 10 and 11

Held, further that in the disciplinary proceedings after holdin,
domesilic inquiry the scope of interference by the Civil Court 1
very limited and the courts are nét supposed to go into the merit
of the controversy and to sit in appeal over the findings given b
the disciplinary authorities. Therefore, the Civil Courts are not t

interfere with the findings of the domestic tribunals. (Para 14

14 i) ] 1



506

uni d H
. »I.L.R. Punjab and Haryana (1988)2

\
(5) Apart from this we are also of the view that Kundgy,

Narang'’s case (supra) is a case relating to a set of employegeg of
municipal committee who had retired after the enforcement of th
Act. The claim for gratuity was denied to them on the ground tha:
the local authorities were notified as ‘establishments’ under the Act
only subsequently. The ultimate order of the learned Judges v,
that the local authorities were ‘establishments’ within the meanins
of the Act and the notification was unnecessary and that, therefore
all the municipal employees in Haryana who had retired after thé
coming into force of the Act were entitled to payment of gratuity
in accordance with the provisions of the Act.

(6) The learned counsel contends that it is not stated any where ‘
in the judgment that “only” those employees who had retired after
the ctoming into force of the Act would be entitled to the gratuity,
and, therefore, the ratio of the judgment should not be treated a¢
holding that only those employees who had retired after the enforce-
ment of the Act were entitled to payment of gratuity. The learned
counsel ‘may be right in this submission but we would, take it that
if the ratio were otherwise, the learned Judges could have simply
decided it without going into the question whether the notification
was valid or was necessary, and even if the Act had been brought
into force'by the notification of the Government declaring the local
authority as an establishment for the purpose of the Act for the
time even then all the petitioners in the case are entitled to gratuity
because even with refernce to that date when the notifications was
made bringing the Act into ' force in regard to the establishment
those employees who retired earlier to that date also could be en-
titled to the ‘gratuity. We are satisfied 'that the Act is applicable
only to those'persons who retired after the commencement of Act
in respect of ‘establishment, and not in respect of those who had
retired ‘before the enforcement of the Act.' The appeal accordingly
fails and is dismissed. |
SCRiT= 1 | .

~ Before M. M. Punchhi and M, R. Agnihotri, JJ.

', H. L. RANDEV AND OTHERS,—Petitioners. _
' ~ versus , : AR
HIGH COURT OF PUNJAB AND HARYANA AT CHANDIG

| AND OTHERS,—Respondents.
Civil Writ Petition. No. 7013 of 1987 and |
Civil Misc. No. 5454 of 1987.;1.. ' () |

. May 27, 1988. wr e d 12—
Punjab Superior Judicial Service Rules, 1963—Rules 7 mmote -
xpression ‘post in the service’—Meaning of—Quota for Pro

—— —— -
i~ -

]



1. Randev and others v. High Court of p Ry

" : ,
! Chandigarh and otherg (M. M Pﬂ;]ljc{}lbh.u"']d) Haryana at
. . 1’ '.

/—F_— -
d direct recruits fixed—Pro: ! ,
an romotees occupying in off

ity posts in excess of quota—Letermination o) senior tCiating capa-
Sentor

1 inter-ge,

Held, that the expression ‘post in t syl

2 of P Suneriar . the service’ i . _
ilxlxli%r%fy Oioév‘;g&zi’ blllilz'tllt‘n ‘J udicial Service ltulesl,n ltU}:)(fi ?{?\ffxxr} o
{he se’rvice is tyb- cans that, seniority unter se of the me bmg
gt fist mianit ;n (%h e fietenn.med by length ol continuous ser‘\;fl'1 i
wnfirmation.  In O‘ihleispﬁgt‘me ggoz?{tlirl‘(ispigtive of the daté-'e (:)l}
of a post i ; - ', 'y to the service oce i
L DoSt o g of the respective qots, would no quallly tothards
reckoning it f gth ol contiuous service and then towards
bears 10 oth or purposes of seniority. ‘The rule 1s so clear that it

er interpretation. (Paraa;i)l

Civil Writ Petition under Articles 226/227 of '
L ; _ s 226/227 of the Constituti
India praying that this Hon'ble Court may, be j;pleas_ect to Iislétzg?—(-)j

(1) An appropriate writ, direction or order including the writ
oj certiorari quashing the impugned seniorily Lisi dated
Irebruary 217, 1982 Annexure ‘-3 -

(i1) A writ of mandamus directing respondent No. 1 to declare
petitioners Nos. 1 to 9 senior to respondents Nos. 2 to 4
according to their length of continuous officiation; to
declare petitioners Nos. 6 10 Y senior to' respondents No. &
to 7; peutioners Nos. 10 to 15 senior to respondents Nos. 8
to 10 petitioners Nos. 16 to 19 sentor to respondents INo. 11

and petitioners Nos. 20 to 25 senior to respondent Nos, 12
according to their length of continuous of Jawciation in terms
of rule 12 of the rules read with directions of the Supréme
Court. B _ L
ii1) 'Writ .0J certiorari quashing the notification dated Sep-
( )tember j 12, 1986 conjirming Shri Amar Dutt respondent
No. 12 against the post in the quota 0f promotees.with a
ma-ndamus tgio'espond.ent No. 1 to conjwrm him agawnst the

quota of direct recruits. Wi g
5 . A . 1o wril, order or direction directing tg{,‘pqndéms
(iv) ﬁpprgp;‘;anmw’”w promotions made on the ur}pugned
e(:'f'i.'ority list and to decide the same ajresh in'the light of

:he geniority claimed by the petitioners.

i ! vea
bition certiorari against respondent No. 1
om, acting upon the impugned , seniorily

f § jod
(v) A writ of prohi
promotion to the direct recruits.

restraining At I
list for the, grank Q) any

, other and Jurther orde
fit and proper in the fac

rs this Hon’ble Court
ts and circumstances of
) |

(vi) Pass sucl
L HIA (1)

may deem
the case.
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(vii) filing of certified copies of Annexures P-1 to P p, dis.
pensed with.

CIVIL MISC. No. 5454 of 1987

Application under section 151 of the Code of Civil Procediy,
praying that copies of appointment orders[ﬂotzfzgqtzons may plegse
be allowed to be placed on the record of the pétition.

R. S, l\ffongia, Sr. Advocate with J. S. Sdthi, Advocate, for the
Petitioners.

Ashok Bhan, Sr. Advocate with Ajay Mittal, Advocate, for Res.
pondent No. 1.

J. L. Gupta, Sr. Advocate with T. S. Bagga, Advocate, for Res.
pondent Nos. 2 to 5.

H. L. Sibal; Sr. Advoeate with S. C. Sibal, Advocate, for Res-
pondent Nos. 6 to 12. ' =

JUDGMENT

) f'l‘l‘ii's_agdih is an instance of one of the many confroversies bet-
ween promotees and direct recruits embedded irn''the Punjab Supe-
rior Judicial Service Rules, 1963 (for short, the Rules). The parties
hérein' had a bout of litigation in thé Supreme Court in the famous
edse Pritpal Singh v. State of Punjab (1).

__(2),This Court on the administrative side obeyed the dictates
of the Supreme Court in the aforesaid case and reframed seniority
of the direct recruits and promotees inter se, way back in 1982. Now:
the ' promotees are here again to contend that officiating service
rendered by the on posts meant for direét réeruits shall reckon in
their favour while determining seniority inter se. Their claim
fs baséd on' sille 12 of thie Rilles, which we reproduce below, culled
ag 1§ rélevant ;— |

“12. Seniority :—The seniority, inter se, of the members Of

' ¢ lithe service, shall be determined by the length of €oB-

e  tinuous' service on a “post in'the service” irrespective ©
' 'the’ date of confirmation” (quoting' ours):

—’ et L s i . -

S NI PG IV Livad &4 )
(1) AIR 1981 SC 561,
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1. Ra Chandigarh and others (M. M. Pun]c';mi?"Jd')Haryana at

i
/

(3) It has been contended on behalf of the petitioners that
ince the petitioners had been in continuous service “on posts in the
ervice”, even though on posts meant for direct recruits, their length
of continuous service was more than that of the private respondents.
The argument on the face of it has no basis. Rules 7 and 8(2) of
ipe Rules provide a clear answer to the claimy of the petitioners.
gelevant part of rule 7 reads as follows :—

w7 Posts in service—The service shall comprise the posts
specified in Appendix ‘A’ fo these rules.”

The posts in the service are permanent or temporary and mean
cadre posts [see rule 2(2)]. Rule 2(2) specifies that out of the total
number of cadre posts, two/third shall be manned by promotee offi-
cers and one/third by direct recruits. So the promotees have two/
thirds of the cadre posts and thus two/third posts in the service.
Similarly direct recruits have one/third of the cadre posts and thus
one/third in the service. The actual split up of posts in the service
is that 29 posts are meant for promotees and 14 for direct recruits;
as is stated in the affidavit of the Registrar of the High Court.
Undeniably, the promotees have always held their 29 posts but
besides those had been occupying in addition in officiating capacity
the posts meant for direct recruits. S0, the quoteq expr.ess.ion
“post in the service” in the context of rule 12, governing seniority,
obviously means that seniority inter se of Phe membel:s of the ser-
vice is to be determined by length of continuous service on a post
meant in the respective quota, jrrespective of jche date (?f con-
firmation. In other words, on entry to the service occupation of a

3 .ould not qualify towards
ost i f the respective quota, wou! )
postziniexcess ° h of continuous service and then towards

computation of lengt . -
reCRzlrlxi:lh 3; for purposes of seniority. The rule is so clear that it
bears gother interpretation. We reject unhesitatingly t-h_e in-
ter retrz:tct).ion suggested by the learned counsel for the petitioners.
Thg promotees cannot have the cake and eat it too.
(4) No other point has pbeen urged.
‘ ting with the order, we take note that the res-
10} B’cflor(;ngsf cognsel addedly raised the plea of laches and
e fﬁe part of the petitioners, but in view of the interpreta-
I{;!og;eﬁ ‘:;e rule aforemade, there Is no need to dwell upon these

points.
Dismissed in limine,

S .CaKo

o7 .\
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Before D. V. Sehgal, J.

1.‘ Sr 'CHAHAL AND OTHERS,—Petitionerd,
versus
STATE OF PUNJAB AND OTHERS,—Respondents_

Amended Civil Writ Petition No. 4636 of 1984
May 10, 1988,

Punjab Excise and Taxation Department (State Service Clags
1I) Rules, 1956—Rls. 5(c)(iii) and 6—Constilution of Indig, 1950
Art.  226—Promotee officiating for number of years against post
reserved for direct recruit—Promotee—Whether has right of appoint.

ment $o said post.

Held, that the process of séléction and the selection for the
purpose of recruitment against anticipated vacancies does not Create

a right to be appointed to the post which can be enforded by & 'writ

of mandamus.
- (Para 7)

Held, that the claim made by the Assistant'Eicidé and Taxation
Officers for appointment to the post of Excise and Taxation' Officers
nine years after the appointment cannot be maintained. Acceptance
of such a claim would disturb the seniority of .number. of officers
who are promoted or recruited as E.T.Os. from time to time.

(Para 8)

1)

for direct recruits are filled in by i

. y promotion, the promotees h to
make place for the direct recruits, They have top be pushsedaggwn
bqlowt the direct recruits in case more posts are available. Other-
wise they have to revert to their substantive ranks: -

(Para 11)°

Petition under Article 226 ituti L ji
, _ : of the Constitution of India praying
chai te c%' Writ of Certiorari, Mandamus or any othké&-fSuita‘bleP Writ,
rection or Order be issued, dire¢ting the respondents:

(i) 1o’ produce the complete records of the case;

(ii) the orders qt aq el
writ petition be qﬁﬁﬂ? P-8 and P-9 appended wzth( the

LR EAY |




