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Before Ranjit Singh, J

GHANSHAYAM DASS SHARMA,—Petitioner 

versus

STATE OF HARYANA AND OTHERS,—Respondents

C .W .P.N o. 7303 o f  1999 

28th July, 2009

Constitution of India, 1950—Art 226—Haryana Subordinate 
Agriculture (Group C) Service Rules, 1993-Rls. 9 & 12—Joint 
seniority list of administrative cadre and Soil Conservation Cadre—  
Bifurcation of cadres—Option for absorption in Soil Conservation 
Cadre given— Name of petitioner excluded from tentative seniority 
list of persons absorbed in Soil Conservation Cadre—Name of  
officials junior to petitioner included in seniority list-Action of 
respondents in assigning cadre by ignoring seniority and option 
given cannot be sustained—Petitions allowed, respondents directed 
to reconsider and re-decide entire issue, give due consideration to 
seniority and resultant effect thereof while allocating officials to 
different cadres—However, petitioners who failing to exercise their 
option held not entitled to such re-consideration of assignment of 
their cadre.

Held, that the respondents, as a m atter o f  course, should  have 
obtained an option from the individual concerned, when cadre was bifurcated 
and i f  it is not possible to accom m odate all the em ployees in  one cadre 
as per their choice, then to categorize them , keeping in v iew  their option 
in the order o f  their seniority. The action o f  absorbing them  in a  cadre on 
the basis o f  their posting w ould not be the appropriate and proper criteria 
as that w as not w ith in  the hands o f the em ployees and is a fortuitous 
circum stance purely dependent upon the posting given to such em ployee 
by the employer. The action o f  the respondents in assigning the cadre by 
ignoring the seniority and the option given cannot be sustained. The 
respondents are, therefore, directed to reconsider and re-decide the entire 
issue in the light o f  observations m ade and give due consideration to the 
seniority and the resultant effect thereo f w hile allocating the officials to
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different cadres. The petitioners, who had not given their options, however, 
would not be entitled to such re-consideration o f  assignment o f  their cadre 
and they will continue to rem ain in a cadre, w hich has been assigned to 
them  by the respondents. There has been no allegations o f  m ala fide on 
the part o f  the respondents and it is only the resultant consequences which 
have been taken into consideration while directing the respondents to redo 
this exercise and as such, the officials who had not exercised their option 
w ould not be entitled to any reconsideration.

(Paras 13 & 14)

Puneet Bali, Advocate, for the petitioner.

H arish Rathee, Sr. DAG, Haryana, for the State.

RANJIT SINGH, J.

(1) Bifurcation o f cadre of Agriculture Development Officer has led 
to spate o f  litigation, forcing num erous officers to challenge the order 
assigning them to a cadre o f Agriculture Development Officers. They all pray 
for their absorption in the Soil Conservation Cadre, which was created after 

-bifurcation. Their grievance prim arily is on the ground that their further 
advancem ent in the service career would suffer a prejudice in as m uch as 
persons who are jun io r to them  in a jo in t cadre w ould now  steal am arch  
over them and would receive promotion ahead o f them whereas the petitioners, 
who have been assigned, ADOs cadre would continue to suffer and stagnate 
and would become juniors also. A large num ber o f  petitioners assigned to 
AD O cadre, have filed these writ petitions. Civil W rit Petition No. 7303 
o f  1999 (Ghanshayam Dass Sharma and others (by I petitioner) 
versus State of Haryana and others), is being taken as a lead petition 
and is being disposed o f  alongwith connected Civil Writ Petition Nos. 4204 
o f  1999 (Satyavir Singh and anothers (by 2 petitioners) versus State 
of Haryana and others), 4407 o f  1999 Bhalle Ram (by 1 petitioner) 
versus State of Haryana and others, 4526 o f  1999 (Mahavir Singh 
and others (by 3 petitioners) versus State of Haryana and others), 
5463 o f  1999 (Surinder Kumar (by 1 petitioner) versus State, of 
Haryana and others), 9100 o f  1999 (Om Vir Singh Tomar and others 
(by 5 petitioners) versus State of Haryana and others), 14789 o f  1999 
(Ram Kishan and another (by 2 petitioners) versus State of Haryana
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and others), 3860 o f 2000 Ajmer Singh an i  others (by 7 petitioners) 
versus State of Haryana and others), 6945 o f 2001 (Surinder Kumar 
(by 1 petitioner) versus State of Haryana and others), 6991 o f  2001 
(Om Parkash Punia and others (by 15 petitioners) versus State of 
Haryana and others), 7548 o f  2001 (Uttam Singh and another (by 2 
petitioners) versus State of Haryana and others), 7857 o f2001 (Mange 
Ram (by 1 petitioner) versus State of Haryana and others), and 7954 
o f  2001 (Chander Shekar Singh (by 1 petitioner) versus State of 
Haryana and others).

(2) The facts which are common and identical in all these petitions, 
in brief, are that the petitioner after obtaining degree in B.Sc. was appointed 
on 24th February, 1997 as Agriculture D evelopm ent O fficer (hereinafter 
referred  to as “A D O ”) by way o f  direct recruitm ent. H is services w ere 
regularized w ith effect from  1st January, 1980. Rules know n as H aryana 
Subordinate Agriculture (Group C) Service Rules, 1993 (hereinafter called 
as “ 1993 R ules”) w ere enacted in  the year 1993. In the year 1996, som e 
o f  the em ployees w orking in the Departm ent filed Civil W rit Petition No. 
13885 o f  1996 praying for a  direction to the respondents to prepare and 
maintain correct seniority list in terms o f the Service Rules. This writ petition 
was disposed o f  w ith a direction to the respondents to prepare the seniority 
list o f  the em ployees governed by the Rules in term s o f  R ule 12 o f  1993 
Rules.

(3) The service conditions o f  all the em ployees then  w orking  in 
the D epartm ent, though m ay be on different posts/cadre, w ere governed 
by 1993 R ules. Part 2 o f  1993 Rules governed the recru itm en t to  the 
service. R ule  7 p rovided  tha t no person  shall be appo in ted  to  any post 
in the service unless he is in possession o f  qualification  and experience 
specified in  C olum n 3 o f  A ppendix B o f the said Rules, in case o f  direct 
recruitm ent and those specified in Colum n 4 o f  the aforesaid  A ppendix  
in  case o f  appointm ent other than by direct recruitm ent. For p rom otion  
to the post o f  Technical A ssistant, 5 years experience as A D O  w as the 
requirem ent as is given in A ppendix B. The academ ic qualifications are 
degree in  B.Sc. (Honours) in Agriculture from any recognized University. 
R ule 9(1 )(3) lays dow n that recruitm ent to  the service in the  case o f  
T echnical A ssistan t shall be m ade either by p rom otion  from  am ongst 
A D O s or by transfer or by deputation o f  an officer already in  service o f
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the State Governm ent or Government o f  India. Rule 9(1 )(e) provided that 
prom otion to the post o f  Technical A ssistant w ould be from  am ongst the 
A D O s (Soil C onservation/Soil Survey). A gainst the post o f  Soil 
C onservation /Soil Survey and Soil Testing Cadre (for short, “ Soil 
Conservation C adre”). In addition, such prom otion could be by transfer 
or deputation o f  an official already in the service o f  any State Governm ent 
or the G overnm ent o f  India. Such promotions, in term s o f  Rule 9(2) were 
to be m ade on the basis o f  seniority-cum -m erit. Seniority  alone w as not 
to confer any right on such prom otions. In th is background, R ule  12 o f  
1993 Rules m ade a prov ision  for inter-se seniority  o f  the M em bers o f  
service and it was to  be determ ined on the basis o f  length  o f  continuous 
service on any post in the service. For ready reference, the  provisions 
o f  R ule 9(1 )(3), 9 ( l) (e ) , 9(2) and 12 o f  1993 R ules are reproduced  
h e reu n d e r:—

“9(I)(3') in case of Technical Assistant:—

(i) by prom otion from am ongst Agricultural Developm ent 
O fficers; or

(ii) by transfer or deputation o f  an officer already in the service 
o f  any State Government or the Governm ent o f  India.

9(l)(e)Soil C onservation/Soil Survey and Soil Testing  
C adre:—

(1) in case o f  Technical Assistant—

(i) by prom otion from  am ongst the A gricultural 
D evelopm ent O fficers (Soil C onservation/Soil 
Survey); or

(ii) by transfer or deputation o f  an official already in 
the service o f  any S tate G overnm ent or the 
Government o f  India.

9(2) All prom otions unless otherwise provided, shall be m ade on 
seniority-cum-merit basis and seniority alone shall not counter 
any right to such promotions.
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12. Seniority inter se o f  the m em bers o f  the Service shall be 
determined by the length o f  continuous service on any post in 
the service:

Provided that where there are different cadres in the service, the 
seniority shall be determined separately for each c a d re :

Provided further that in case o f  m em bers appointed by direct 
recruitment, the order or merit determined by the Board or any 
other recruiting authority as the case m ay be, shall no t be 
disturbed in fixing the seniority:

Provided further that in the case o f  two or more members appointed 
on the same date, their seniority shall be determ ined as 
follows:—

(a) a  member appointed by direct recruitment shall be senior to a 
m em ber appointed by promotion or by transfer;

(b) a member appointed by promotion shall be senior to a member 
appointed by transfer;

(c) in the case o f members appointed by promotion or by transfer, 
seniority shall be determined according to the seniority o f  such 
members in the appointments from which they were promoted 
or transferred; and

(d) in the case o f  m em bers appointed by transfer from  different 
cadres, their seniority shall be determ ined according to  pay, 
preference being given to a member, who was drawing a  higher 
rate o f  pay in his previous appointment; and i f  the rates o f  pay 
drawn are also the same, then by the length o f  their service in 
the appointments, and if  the length o f such service is also the 
sam e, the older m em ber shall be senior to the younger 
m em ber;

(e) in c a se o f more than one person o f the same category happen 
to jo in  the same day, their inter se seniority will be determined 
in accordance with the Civil Services Rules.”
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(4) In the year 1997, to be precise, on 5th June, 1997 the Director, 
Agriculture, sanctioned 1159 posts ofA D O s in A dm inistrative cadre and 
141 posts o f  A D O s in Soil Conservation Cadre in the D epartm ent o f  
Agriculture in the State. In addition, it was decided that the cadres o f  above 
lines be m aintained separately in accordance w ith the new  service Rules 
o f  1993 Rules. The petitioners in  all these petitions c la im  that they were 
eligible for both the Cadres, the qualification and experience prescribed 
under the Rules being identical. Accordingly, option under the prescribed 
proform a was invited from  the interested em ployees, w ho fulfilled the 
qualification and experience, for their absorption in these two cadres. They 
were to submit their options by 25th June, 1997. M ajority o f  the petitioners 
have given their consenl/option on the prescribed proforma for their permanent 
absorption in Soil Conservation Cadre. The petitioner in this case gave such 
option on 3Oth June, 1997. Som e o fth e  petitioners, however, did not give 
any option, reference to w hich would be m ade in the subsequent portion 
o f  this order. The options given by the petitioner and his alike were forwarded 
to the Directorate by the D ivisional Conservation Officer. In the seniority 
list o f  jo in t cadre seniority was jointly maintained o f  the administrative cadre 
as well as Soil Conservation Cadre. The nam e o f  the petitioner as on  1 st 
January, 1983 figured at Sr. No. 910 in the seniority list. The petitioner, 
though has opted for Soil C onservation Cadre but has been  assigned an 
adm inistratie cadre cand has been given re-determ ined seniority  and his 
nam e now  figures at Sr. No. 812. The nam e o f  the petitioner has been 
excluded from the tentative senior list prepared o f  those persons w ho have 
been absorbed in the Soil Conservation Cadre. The name o f  certain officials 
who were m uch junior to the petitioner in the jo in  cadre now  stands included 
in the seniority list o f  Soil Conservation Cadre issued on 9 th  June, 1998. 
The tentative seniority list approving cadre-wise seniority list o f  AD Os and 
Soil C onservation Cadre is accordingly circulated. The petitioner filed 
representation on 6th July, 1998 in the form o f  objection against the seniority 
list. His plea is that he fulfilled all the prescribed qualification for his absorption 
in the Soil Conservation Cadre as w ell as in the general cadre and had 
exercised option for being absorbed in the Soil C onservation Cadre. The 
petitioner accordingly pleaded that the tentative seniority list should have 
been drawn on the basis o f seniority taking into account the length o f  service 
and, thus, the officer absorbed in the respective cadre on the basis o f  their 
option either in  the Soil Conservation Cadre o f  adm inistrative cadre. The
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petitioner also gave names o f  certain officials who are now  im pleaded as 
respondents in the writ petition and who were chosen for placem ent in the 
Soil Conservation Cadre but were jun ior to the petitioner. The petitioner 
and his likes had also prayed for grant o f opportunity o f  personal hearing 
before the list o f  the respective cadre is finalised. In addition, the petitioner 
also pleaded that he has an experience o f  6 years 6 m onths and 16 days 
as A ssistant Soil Conservation Officer. The final seniority list o f  both the 
cadres was, however, finalised on 1st M arch, 1999. The nam e o f  the 
petitioner was excluded from the seniority list o f  Soil Conservation Cadre 
and included in the administrative cadre. Nam e o f  the private respondent 
Nos. 5 to 115 were included in the said list o f  Soil Conservation Cadre, 
though they were junior to the petitioner in the general cadre o f  A D O s, as 
per the seniority list fram ed prior to the bifurcation o f  the cadre. Terming 
this action to be against the provisions o f  1993 Rules and w hich  is also 
arbitrary and illegal, the petitioner has filed the instant writ petition. Similar 
is the grievance o f  the petitioners in the remaining connected writ petitions.

(5) N otice o f  m otion was issued in this case on 2nd June, 1999. 
During the pendency o f  w rit petition, various m iscellaneous applications 
were filed, making a grievance that the respondents were transferring the 
employees, who had come to this Court by way of writ petitions. This Court 
accordingly directed status-quo in regard to further transfers to be maintained. 
The w rit petition w as adm itted on 17th July, 2001 and w as ordered to be 
listed for hearing as well.

(6) In the reply filed on behalf o f  the State, it is pointed out that 
1159 posts o f  A D O s in the adm inistrative cadre and 141 posts o f  A D O s 
in Soil Conservation Cadre were already in existence and it is only these 
cadres were bifurcated on 5th June, 1997. It is pointed out that as per Rule 
9 o f  1993 Rules, 5 Cadres, namely, adm inistrative cadre, agriculture 
Engineering Cadre, Agricultural Statistical Cadre, Geology/Hydrology Cadre 
and Soil Conservation Cadre have been created. It is conceded that Soil 
Conservation is a new  cadre, which is to be bifurcated from  the com m on 
administrative cadre. It is also not disputed that options for posting to these 
two bifurcated cadres were invited from all ADOs working in the com m on 
administrative ca4re. It is then pointed out that after receipt o f  the option, 
a Com m ittee consisting o f  four senior officers was constituted to  process 
and examine the options o f  ADOs to assist the competent authority i.e. the 
D irector in finalising the allocation o f  the officials to these tw o cadres.
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While finalising the seniority list cadre-wise, it was decided to give weightage 
to the experience o f  the candidates acquired in the Soil Conservation side/ 
the administrative side. Other things being equal, preference was given to 
those persons who had passed B.Sc./M.Sc. Agriculture w ith Soil Science 
as m ajor subject. It is then averred that the em ployees who had longer 
experience in the service career in the administrative side have been adjusted 
in the adm inistrative cadre and those person who have longer experience 
in working in Soil Conservation side have been adjusted in the Soil 
Conservation Cadre. This is stated to be done to have the experienced 
hands in the respective cadres so that the w ork under the respective 
schemes could function smoothly and in a better manner to fulfill the purpose 
o f  bifurcating the cadres. It is further stated that while doing so, it was 
decided that category-wise ratio o f  the filled up posts m ay be worked out 
and officials may be adjusted in both the cadres in proportion to the 
sanctioned posts in the schemes o f  respective cadres. Due representation 
w as also given to the reserved category in both the cadres in accordance 
with the ratio o f  the posts required to be filled up. The Committee accordingly 
submitted its recommendation on 13th January, 1998. The tentative seniority 
lists so prepared were circulated, inviting objections. On receipt o f  the 
objections, the same were examined. Opportunity o f  personal hearing was 
also afforded by the Director, Agriculture and the objections raised were 
duly examined in detail. It was only thereafter, the Committee after examining 
the entire matter, gave its recom m endation for finalising the cadre-wise 
seniority list. The seniority o f  the officials assigned to  different cadres as 
contained in the original seniority list have not been disturbed. The 
respondents, thus, have justified the assignment o f  cadres to different officials 
on the basis o f  their experience. As per the respondents, their act in choosing 
the persons from  different cadres is fair, just and reasonable and as such, 
would not call for any interference.

(7) The brief resum e o f  facts as noticed above w ould show  that 
prior to 1993, all the officers i.e. the petitioner as w ell as the private 
respondents were working in one administrative cadre and were posted as 
ADOs. N ew  Rules in the year 1993 came into existence. A new  cadre 
referred as Soil Conservation Cadre was created after bifurcating the 
adm inistrative cadre. Both the cadres were given different strength and 
accordingly the officers were to be assigned to different cadres after 
bifurcation o f  the earlier cadre into two. W hile the cadres were being



266 I.L.R. PUNJAB AND HARYANA 2010(2)

finalised, one Gulbir Singh filed Civil Writ Petition N o. 13885 o f  1996 and 
this Court gave direction on  10th Septem ber, 1996 to  the respondents to 
prepare a cadre-w ise seniority list after affording reasonable opportunity 
o f  hearing to  the affected persons. In order to satisfy this requirem ent o f  
reasonable opportunity, options were invited from  all the ADOs, including 
the petitioner and the private respondents, for allocating them  these tw o 
different cadres. A s already noticed, m ajority o f  the petitioners as w ell as 
private respondents submitted their options by 25th June, 1997. However, 
if  m ay need a  notice that R am  Kum ar, Satbir Singh, A shok Kum ar, R am  
Phal Singh andA m olak Singh in Civil Writ Petition No. 6991 o f 2001 either 
did not.give any option  or their options were not received. So is the case 
in respect o f  R am  Sarup in Civil Writ Petition No. 3860 o f 2000 and Mange 
Ram , petitioner in Civil W rit Petition No. 7857 o f 2001.

(8) In order to  justify  their action, the respondents w ould say that 
they had adopted a  reasonable criteria and had appointed a  C om m ittee to 
decide this issue, which considered all the aspects and gave its recommendation 
after affording opportunity o f  hearing to all the affected persons. The criteria 
as adopted by the respondents is that all the candidates, w ho had 7 years 
experience in  soil conservation were allotted to Soil Conservation Cadre 
without disturbing their inter se seniority in the general administrative cadre. 
The petitioner, who did not possess 7 years experience in soil conservation, 
was accordingly allocated to the general administrative cadre. It is also seen 
that som e o f  the A D O s, w ho were allocated to soil conservation Cadre, 
but still w ere w orking in the administrative cadre, filed Civil W rit Petition 
No. 14760 o f 2000 seeking direction for their posting to Soil Conservation 
Cadre. This w rit petition was disposed o f  w ithout issuing notice to  the 
respondents on 1st N ovem ber, 2000 as per the follow ing order :—

“Heard learned counsel for the petitioners. The m ain grievance o f  
the petitioners is that they belong to  S.C ./S.T./S.S. cadre. 
However, they have been posted on the General Administrative 
Cadre posts, thereby losing experience, w hich is required for 
prom otion to  the higher posts. They have already represented 
to the respondents for the same relief as is claimed in this petition. 
However, no action is being taken by the concerned authority. 
The respondents are required to take a conscious decision on 
the claim  o f  the petitioners before they can be allow ed to 
approach this court by way o f  w rit petition. The petition  is 
disposed o f finally with a direction to the concerned authority
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to consider and decide the representation, A ppexure P -1, o f  
the petitioners, by a  speaking order, expeditiously say within 
six months o f  the receipt o f a certified copy o f  this order.”

(9) It was then that the respondents had issued an order posting 
114 AD Os to their respective cadres on 10th May, 2001. It was against 
this order that a Civil Miscellaneous Application referred to above was filed, 
when status-quo order in respect o f  further transfers was m ade on 22nd 
May, 2001. To ensure compliance o f  this direction o f  status-quo, directions 
were issued by the respondents on 11 th June, 2001. This order was again 
challenged by filing Civil Miscellaneous Application and the operation o f this 
order was suspended. The respondents thereafter appear to have m oved 
an application seeking clarification/modification o f  the order passed by this 
Court on 22nd May, 2001, which was disposed with a direction to list all 
the 13 petitions for final hearing. Another attem pt to seek m odification/ 
vacation o f  the order passed by this Court on 22nd May, 2001 was made 
in  the year 2004, which invited the following order from  the C o u r t:—

“Taking into consideration that these orders were passed in the year 
2001, it w ould not be proper for this Court, at this stage, to 
vacate the order o f  stay, save and except to record that in view 
o f  what the State has to say and that is, that a large num ber o f  
posts are lying vacant but they are not being filled up on account 
o f these orders, it would only be proper to direct this matter to 

-be placed immediately before H on’ble the Chief Justice so that 
all the 13 cases referred to in Paragraph 5 o f  the instant 
application, can be placed before a regular Bench as per roster, 
so that they can be finally disposed off.

The office shall do the needful as indicated above and shall place the 
records o f  this case im m ediately before H on’ble the C hief 
Justice.”

The writ petitions have, thus, come up for hearing now.

(10) Mr. Puneet Bali, appearing for the petitioner, would contend 
that the respondents were not fair in allocating the cadre to the officers after 
its bifurcation and as a result thereof, the petitioner would suffer prejudice 
in further advancement to his service career. The officers in both the cadres 
would strive for promotion in the post o f  Technical Assistant and the ones 
who are assigned Soil Conservation Cadre, though were junior, would 
achieve promotion to the posts o f  Technical Assistant ahead o f  the officers
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w ho were m uch senior to them  in the jo in t seniority list. On the other hand, 
the respondents would justify their action by saying that they have adopted 
a ju st and reasonable criteria for assigning the cadre to  these officials. Those 
w ho w ere well versed in  the soil conservation field and had experience in 
the said field have been chosen and assigned the said cadre w hereas those 
persons w ho had  gained experience in the adm inistrative side have been 
assigned the adm inistrative cadre.

(11) It is, thus, seen that the objection is not as m uch in  assigning 
o f  the cadre as such, but the resultant consequences that are flow ing from  
assigning different cadres to different officials ignoring the jo in t seniroity. It 
is the consequence which is pinching the petitioners and, thus, he and others 
have approached this Court, challenging the action o f  the respondents in 
assigning him/them the cadre assigned. The criteria adopted by the respondents 
m ay not p rim a facie suffer from  the vice o f  any arbitrariness. There m ay 
not be any apparent or a  clear m otive to  favour any particular person  but 
i f  the assignment o f  cadre leads to some unfair consequences whereby some 
jun io r persons are m ade to obtain m arch over the seniors, then that effect, 
is bound to  create heart burning and should have, in  fairness, been looked 
into. Still, th is p lea raised by the petitioner m ay not have been w orthy o f  
any consideration unless it could be established that indeed som e persons 
w ho  w ere m iles ju n io r to the petitioner, have now  taken m arch over him  
for the purpose o f  next prom otion. Incidentally, this fact is also available 
on record. W hen asked to  dem onstrate, Mr. Bali drew  m y attention to the 
M iscellaneous A pplication filed in this regard. He w ould first refer to the 
contents o f  C ivil M iscellaneous A pplication No. 19595 o f 2006. In this 
application, reference is m ade to status-quo order dated 22nd May, 2001 
w hereby the respondents w ere restrained from  prom oting jun io rs  o f  the 
petitioner over him . It is then pointed out that Shri Satyabir Singh and Raj 
Kum ar have been promoted in  the Soil Conservation Cadre, who are jun ior 
to the petitioner. Similarly, M ahabir Singh, who was junior to the petitioner, 
w as statedly prom oted on 20th  June, 2002. It is then  pointed out that 
respondents have called the service record o f  persons who are m uch junior 
to the petitioner and that the respondents have not only prom oted jun io r 
persons to the petitioner but were going to promote number o f  other persons 
who were otherwise jun io r to the petitioner in the jo in t seniority list where 
the cadre w as jo in t. A nother application No. 3798 o f 2007 w as filed for 
directing the respondents to m aintain  the status quo order as m ade on
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22nd May, 2001 and for staying the subsequent order prom oting some o f 
the persons in violation o f  the said status quo order during the pendency 
o f  the present petition. In this application, also the reference is made to the 
prom otion orders o f  Shri Hari Pal Singh and Shri Krishan Pal Singh, who 
are jun io r to the petitioner. A nother A pplication No. 21184 o f 2007 was 
filed for staying the prom otion order dated 10th December, 2007 and 11 th 
December, 2007 prom oting large num ber o f  persons who are jun ior to the 
petitioner but had been prom oted. Thus, the effect o f  absorption o f  the 
petitioner and the private respondents in different cadres while ignoring the 
seniority is definitely leading to an unfair result. The validity o f  this action, 
thus, is required to be appreciated. The criteria adopted by the respondents 
apparently does not suffer from  any vice o f  being unfair or unjust but the 
respondents apparently have not taken into consideration the effect o f 
direcing absorption o f  various persons by ignoring the com m on seniority 
o f all the officials w hen they were in same com m on cadre. The petitioner 
is justified in m aking a grievance that some o f  the officers, who have been 
absorbed in the Soi 1 Conservation Cadre, are so jun io r to  him  but w ould 
now  be able to  steal m arch over him  and, thus, have gained an advantage 
o f  years and years. It can be seen that the consequence o f  the absorption 
in  this m anner is having an unfair operation. This could have easily been 
avoided in case the seniority had also been kept in view  w hile allocating 
the different cadres after bifurcation to these officers who w ere earlier 
w orking in the com m on cadre.

(12) W hat was the purpose o f  seeking option or for affording an 
opportunity o f hearing to the affected persons, if  they were to be absorbed 
purely on the basis o f  the criteria which was adopted and the seniority was 
to  be ignored ? The options m ay have been necessary to  see in case one 
was not interested in being absorbed in the cadre where he was being sent 
on the basis o f  the criteria adopted. It is the 7 years experience in the soil 
conservation, w hich has outw eighed all the other considerations for the 
respondents to assign cadres to different officials earlier w orking in the 
com m on cadre. The respondents have not been able to rebut this fact that 
the seniority o f  these officials will ultimately get affected. There is a substance 
in the submissions made by counsel for the petitioners, when they urge that 
they hardly had any option for working in a particular side while they were 
in  a com m on cadre. Thus, the criteria adopted to assign cadre m erely 
because som e one has worked on a particular side is som ething w hich is 
being done on the basis o f  a circum stance, which was really not in their 
respective control. A  single cadre in this case has been bifurcated and
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divided into two. Certainly the respondents w ould not urge that they can 
arbitrarily categorise em ployees in a different cadre at their w him s. Such 
a course obviously m ay play havoc w ith the position o f  seniority and 
promotional chances o f  employees in the same cadre. Chances o f  promotion 
may as such, be not a right for one to claim. This has to be viewed differently, 
w hen one earlier cadre is bifurcated into two. W hile doing so, the aspect 
that chances o f  prom otion o f  one cadre w ould either get accelerated or 
retarded, as the case m ay be, cannot be com pletely ignored. In such 
circum stances, it may becom e essential for em ployer to give option to its 
employees for their absorption in one cadre or the other as per their choice. 
Indeed, such an option was sought in this case. Since it was so done, it 
w ould have been appropriate to categorise them in order o f  their seniority 
keeping in view  their option. This course would have been rational criteria 
for division o f  an existing cadre into m ore than one cadre. To categorise 
em ployees in a different cadre purely on the basis o f  a nature o f  w ork on 
the last posting w ould not be fair because each one happen to be posted 
there fortuitously. W hen the cadre was one and a person w orking on the 
administrative side and the one on the Soil Conservation side could not have 
been categorised on bifurcation o f  the cadre only on the basis o f  the last 
posting held by the individual. The seniority could not have been completely 
ignored, especially so when it has resulted in an unfair consequence for those 
w ho w ere assigned adm inistrative cadre. The persons who have been 
assigned the Soil Conservation Cadre have certainly benefitted and w ould 
become senior to those who are working in the administrative cadre, though 
earlier they were m uch much junior to them. The option exercised by such 
officials could have been validily ignored. The counsel for the petitioner 
invited my attention to the case o f  GD. Sharma versus Cotton Coporation 
of India and others, (1) wherein sim ilar observations were m ade. On 
query by the Court, it revealed that in an appeal filed against this judgm ent, 
the H on’ble Supreme Court had remanded the case back for fresh decision 
on the ground that the judgm ent passed by Single Judge was set-aside by 
one D ivision Bench w hereas it was upheld by another. The case was 
accordingly rem anded back to the High Court for fresh disposal. W hat 
happened thereafter is not forthcoming. The observation m ade m ay be 
relevant for considering the case before me. M oreover, it is the effect o f  
the decision which is leading to unfair and inequitable consequences and 
prejudice to  a class o f  employees.

(1) 1997(1) SLR 294
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(13) To further highlight this aspect o f  unfair prejudice, the counsel 
appearing in the cases have drawn my attention to the fact that 19 persons 
were appointed as ADOs after 1993, when the rules v/ere in operation but 
have now been assigned to Soil Conservation Cadre. They have a  potential 
to becom e senior to some o f  the petitioners, who are in service since 2.4th 
February, 1977. The State counsel could not justify  the action o f  such 
em ployees being absorbed in Soil Conservation Cadre, w hen they were 
appointed as AD O s after the bifurcation o f  the cadre. It w ould, thus, be 
appropriate to observe that the respondents, as a m atter o f  course, should 
have obtained an option from  the individual concerned, w hen cadre was 
bifurcated and if  it is not possible to accommodate all the employees in one 
cadre as per their choice, then to categorise them , keeping in view  their 
option in the order o f their seniority. The action o f absorbing them in a cadre 
on the basis o f  their posting would not be the appropriate and proper criteria 
as that was not w ithin the hands o f the em ployees and is a fortuitous, 
circum stance purely dependent upon the posting given to such employee 
by the employer.

(14) In view o f  the above, the action o f  the respondents in assigning 
the cadre by ignoring the seniority and the option given cannot be sustained. 
The respondents are, therefore, directed to re-consider and re-decide the 
entire issue in the light o f observations made above and give due consideration 
to the seniority and the resultant effect thereof while allocating the officials 
to different cadres. The petitioners, who had not given their options, however, 
would not be entitled to such re-consideration o f  assignm ent o f their cadre 
and they w ill continue to  rem ain in  a cadre, w hich has been assigned to 
them  by the respondents. There has been no allegations o f  mala fide on 
the part o f  the respondents and it is only the resultant consequences which 
have been taken into consideration while directing the respondents to redo 
this exercise and as such, the officials who had not exercised their option 
would not be entitled to any re-consideration.

(15) The w rit petitions are, therefore, allow ed to the extent as 
stated above and in respect o f those petitioners who have exercised their 
options. The case o f  such petitioners for absorption in the cadre on the basis 
o f their seniority be accordingly considered.

R.N.R.


