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the Rules. Since implementation of the Rules has already been
delayed for a considerably long period, the respondents are further
directed to release the necessary benefits, in accordance with the
Rules, within three months from today. There shall be no order as
to costs.

S.CK.

Before H. N. Seth, C.J. and M. S. Liberhan, J.

DURGA DASS AGGARWAL AND COMPANY, LUDHIANA,—
Petitiner.

versus
COMMISSIONER OF INCOME TAX, PATIALA,—Respondent.

Income Tax Case No. 48 of 1986
August 12, 1987.

Income Tax Act (XLIII of 1961)—Sections 271(1)(c), 275—Order
imposing penalty made within limitation—Demand mnotice served

beyond period prescribed—Validity of such notice—Effect of such
notice on order imposing penalty.

Held, that after the penalty order had been made within the
period of limitation prescribed therefor the demand notice in respect
of it could be served even after the time limit laid down by Section
275 of the Income Tax Act, 1961. The order imposing penalty is not
rendered invalid on this score.

(Para 4).

Held, that the question regarding validity of notice of demand
or whether the same was barred by limitation is concerned the same
falls outside the purview of appellate order of the Tribunal and the
Tribunal was quite justified in refusing to state the case for the
opinion of this Court.

(Para 11).

Petition under section 256(2) of the Income Tax Act, 1961
(Assessment Year 1972-73) praying that this Hon’ble Court may be
pleased to.direct the Income Tax Appellate Tribunal, Chandigarh
Bench, Chandigarh to refer the following questions of law which
arise out of the said order of the Tribunal :—

(1) Whether on the facts and in the circumstances of the case,
the Tribunal is right in holding that the penalty order
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under Section 271(1)(¢) of the Income-Tax Act, 1961
passed on 27th March, 1976 was within the period of
limitation provided under section 275 even if the notice
of demand under section 156 though unsigned, was served
on the assessee on 20th December, 1977.

(2) Whether on the facts and in the circumstances of the case,
the Tribunal is right in holding that the service of demand
notice in relation to the penalty order could be made
after the limitation period prescribed under Section 275.

(3) Whether on the facts and in the circumstances of the case,
the Tribunal is right in cancelling the order of the Appel-
late Assistant Commissioner of Income-tax deleting the
penalty on the point of limitation and allowing the appeal
of the Revenue.

(4) Whether on the facts and in the circumstances of the case,
the Tribunal is right in holding that the commission paid
to S/Shri Niranjan Singh and Kartar Singh was a ficti-
tious claim of the assessee.

() Whether on the facts and in the circumstances of the case,
the Tribunal is right in holding that the statements of
Shri Niranjan Singh and Shri Kartar Singh were only
with a view to accommodate the assessee and to build up
their own capital in their respective HUFs.

S. S. Mahajan, Advocate, for the Petitioner.

Ashok Bhan, Senior Advocate with A. K. Mittal Advocate, for
the Respondent.

JUDGMENT

H. N. Seth, C. J,, ‘

(1) By this application under section 256 (2) of the Income-tax
Act, 1961 (hereinafter referred to as the Act), the assessee M/s
Durga Dass Aggarwal & Company Ludhiana, prays that the In-
come-tax Appellate Tribunal, Chandigarh, be directed to state the
case and refer the following five questions, which according to
the assessee arise from the appellate order of the Income-tax
Appellate Tribunal, dated February 23, 1985, in respect of its
assessment for the year 1972-73 :—

1. Whether on the facts and in the circumstances of the
case, the Tribunal is right in holding that the penalty
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order under section 271 (1) (c) of the Income-tax Act,
1961, passed on 27th March, 1976 was within the period of
limitation provided under section 156 even if the notice
of demand under section 156 though unsigned, was served
on the assessee on 20th December, 1977.

2. Whether on the facts and in the circumstances of the case,
the Tribunal is right in holding that the service of
demand notice in relation to the penalty order could be
made after the limitation period prescribed under section
275.

3. Whether on the facts and in the circumstances of the
case, the Tribunal is right in cancelling the order of the
Appellate Assistant Commissioner of Income-tax deleting
the penalty on the point of limitation and allowing the
appeal of the Revenue.

4. Whether on the facts and in the circumstances of the case,
the Tribunal is right in holding that the Commission paid
to S/Shri Niranjan Singh and Kartar Singh was a ficti-
tious claim of the assessee.

5. Whether on the facts and in the circumstances of the
case, the Tribunal is right in holding that the statements
of Shri Niranjan Singh and Shri Kartar Singh were only
with a view to accommodate the assessee and to build up
their own capital in their respective HUFs.

(2) Briefly stated, the facts giving rise to the present proceed-
ings are that the assessee is a registered partnership firm. In
connection with its assessment for the Assessment Year 1972-73, it
claimed that it had paid total commission amounting to Rs. 39,435
on sale of expeller parts. This amount included a sum of
Rs. 8,510 paid to Shri Niranjan Singh and another sum of Rs. 6,919
to Shri Kartar Singh by way of commission. Thus, the total amount
said to have been paid to these two persons amounted to Rs. 15,429.
While making the assessment, the Income-tax Officer came to the
conclusion that the expenditure of Rs. 15,429 shown to have 'been
paid by the assessee to Sarvshri Niranjan Singh and Kartar Singh
was not a genuine expenditure and that the assessee had delibera-
tely attempted to reduce its tax liability through the claim of such
commission, In the result, the Income-tax Officer,—vide his order
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dated March 28, 1974 made the assessment, inter alia, disallowing the
expenditure of Rs. 15429 and directed that notices under sections
271 (1) and 273 of the Act for imposition of penalty be issued to the
assessee.  Subsequently, after hearing the assessee and considering
its explanation, the Income-tax Officer made an order under section
271 (1) (c) of the Act on March 27, 1976, levying a penalty of
Rs. 15429, Aggrieved, the assessee went up in appeal before
the Appellate Assistant Commissioner. It questioned the im-
position of penalty both on merits and on technical grounds. So
far as merit of the order was concerned, the Appellate Assistant
Commissioner held that there was sufficient material on the record
1o justify the action of the Income-tax Officer in levying the penalty.
He, however, concluded that even though the Income-tax Officer
had made the order imposing penalty under section 271 (1) (¢) of
the Act on March 27, 1976, well within the period of limitation, it
stood vitiated for the reason that it along with an unsigned demand
notice was served upon the assessee on December 20, 1977, after a
lapse of one year and nine months. He also held that the unsigned
demand notice served upon the assesee was not enforceable and
allowed the appeal with following observations :-—

“Since there is no positive evidence regarding service of the
demand notice within time prescribed under the Act and
the service of demand notice on 20th December, 1977
having been barred by limitation and demand notice be-
ing unsigned the penalty order of the I.T.O. cannot be
sustained.  Therefore, the impugned penalty order of
the Income-tax Officer levying a penalty of Rs. 15429
is cancelled.”

(3) The Revenue took the matter up in appeal before the
Income-tax Appellate Tribunal and questioned the correctness of
the finding of the Appellate Assistant Commissioner to the effect
that penalty order passed by the Income-tax Officer was rendered
illegal for the reason that it was not served along with a signed
demand notice within the period of limitation. The assessee also
filed a cross-objection and questioned the correctness of the finding
of the Appellate Assistant Commissioner upholding the view of the
Income-tax Officer that on merits the Income-tax Officer was justi-
fied in levying penalty on the assessee.

: (4) The Income-tax Appellate Tribunal by its order dated
February 23, 1985, upheld the Appellate Assistant Commissioner’s
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decision that in the circumstances, a case had been made out for
levying of penalty against the assessee. It concluded that in the
instant case, the penalty order had been made on March 27, 1976,
well within the period of limitation prescribed therefor under
section 275 of the Act. Tt was merely the demand notice, follow-
ing assessment of penalty, which was served upon the assessee on
December 12, 1977 (a date which fell bevond the veriod of limitation
prescribed by section 275 of the Act for making the penalty order).
It observed that after the penalty order had been made within the
period of limitation prescribed therefor, the demand notice in
respect of it could be served even after the time limit 1aid down bv
section 275 and concluded that even ahsence of service of demand
notice did not affect the validitv of the nenalty order made within
limitation. In the result. it held that the order of the Awvnellate
Assistant Commissioner deleting the nenaltv for the reason that the
demand notice had been served npon the assessee hevond the verind
of limitation prescribed by section 275. could not bhe sustained. Tt
therefore, allowed the avpeal filed bv the Revenue and dismissed
the cross-obiection of the assessee.

(5) Agorieved, the assessee annroarhed the Tnenme-fax Aovpel-
Iate Tribunal bv means of an avnlication vnder sectinn 256 (1) of
the Aect reauesting it to state the case and refer the five oavestions
of law mentioned in the opening nartion of this jndement for the
ovinion of this Court. The Tribunal reiected the said apvlication on
the finding that so far as the forth and fifth questions were con-
cerned. thev were ocuestions of fact. which arnse ont of the cross-
ohjection filed bv the assessee and not fram the annellate order of
the Tribimal made in the anveal filed hv the Revenne. So far as
the first two ouestions were concermed. it ovined thot it was too
elementary proposition that demand notice under section 158 is a
consenuential action. Reonirement of law vnder =section 275 is
onlv of nassing the venalty onrder within the snerified neriod.
Acecordinglv. no referable aveaction on this nnint  arnge. Ouestion
Nn. 3 merelv was conseauential to the firet two aguestions and  the
Trihunal did notf consider it necessarv to  diceugs the same  anv
further. Tn the result. the Tribunal reiected the reference avwlica-
tion 1under section 256 (1) of the Aect filad hv the assessee.

(8) The assessee has now invoked the iurisdiction of this Court
under section 256 (2) of the Act and nravs that the Tribimnal should
be directed to state the case and refer the above-mentioned five
questions of law formulated hy it for the opinion of this Court.
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(7) So far as the fourtn and fiith questions relating to the con-
clusions of the Income-tax authorities regarding assessee’s claim in
respect of commission said to have been paid to Sarvshri Niranjan
singh and Kartar Singh and as to whetner the said claim was
fictitious or not and whether Sarvshri Niranjan Singh and Kartar
Singh made the statements with a view o accommodate the
assesee, are concerned, they are essentlally questions of fact, to be
decided on the basis of material availabte on the record. It is,
thereiore, not possible for us to call upon the ‘Lribunal to refer the
same for opinion oi this Court.

(8) So far as the first two questions are concerned, learned
counsel for the assessee did not question peifore us the correctness
vi ine finding recorded by twe inccme-tax  autiorities that the
penalty order dated iviarcn Zv, 1¥(v, haa veen 1nade witn the
period or unutalivn prescribed thereiol unaer Sectoun Z(d ol ine ACK
aildl that it did not stand viiiaied on tial accouny. Iln iact whav ihe
assessee meends {0 urge under e Irst two questions 1s wnat a
aotlce o1 demand concerning a penalty oraer cannot pe served upon
wie assessee aiter the perica o1 Ltallon menconed 1n seculon iy
nas expired and that demand notice served upon the assessee long
alter explry of such period cannot pe enrorced especlally when the
same was unsigned.

{Y) income-tax Act, 1Yul, provides for an appeal against an
order imposing penalty under seciion Zvl (1) {(¢) of the Act. it
nowever, does not provice for any appeal against the action of the
income-tax Olficer in raising a demand in pursuance ot the penalty,
order, under section 1ot or the Aci. Accordingly, any question
regarding the validity of notice oi demand, following imposition oi
penalty under section 271 (1) (c) of the Act could not tall within the
purview either of the appeal filed by the assessee, against the order
made under seciion 271 (1) (c) of the Act, before the Appellate
Assistant Commissioner or that of the second appeal disposed of
Ry the Income-tax Appellate Tribunal. In these appeals the two
authorities were not directly concerned with the validity or other-
wise of the notice of demand. They were concerned merely with
the validity of the order passed by the Income-tax Officer under
section 271 (1) (¢). Learned counsel for the assessee failed to
advance any cogent reason for justifying his submission that any
defect in the notice of demand has the effect of vitiating the penalty
order. He cited before us the case of Umashankar Mishra v.
Commissioner of Income-tax, (1), wherein a Bench of the Madhya

(1) (1982) 29 Curr. Tax Reporter 71.
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Pradesh iligh Court had ruled that an unsigned notice served upon
the assessee calling upon him to show cause why penalty be not
unposed upon him, is invalid. 'This case, in our opinion, does not
touci: the question as to whether an unsigned notice raising a
demand in pursuance of a penalty order properly passed renders the
penaity order invalid. He also placed reliance on the tollowing
observations made by the Judicial Commissioner’'s Court of Sind in
the case oi iKhemchand Ramdas v. Commissioner of Income-tax
Bombay, (2):—

“In order to be valid, a demand for super-tax should be made
within a reasonable time of the assessment for income-
tax, almost simultaneously, if not in the same notice. A
demand for super-tax made more than two years after
assessment to income-tax is unreasonable and illegal.”

These observations too have no bearing on the question as to
whether an order made under section 271 (1) (c¢) of the Act is
rendered invalid if the notice ofl the demand in pursuance thereof
is not served almost simultaneously with the making of it. The
learned Judges in this case did not hold that the delay in serving
the notice of demand renders the order oi assessment to super-tax
invalid. They merely held that the delay renders the demand
invalid.

g
PRI

(10) As already observed, any question regarding the validity
of the notice of demand served upon the assessee falls outside the
purview of the appellate order made by the Appellate Assistant
Commissioner and the second appellate order passed by the Income-
tax Appellate Tribunal. Such a question, therefore, cannot be
said to arise out of the appellate order of the Income-tax Appellate
Tribunal and no statement of the case in respect thereof can be
called. It is, accordingly not necessary for us to consider the
question as to whether or not any delay in serving the notice of
demand after making of the penalty order under section 271 (1) (c)
of the Act renders such notice invalid. In case the assessee is
aggrieved by any proceedings initiated in pursuance of the notice of
demand issued in this case, his remedy lies not in seeking reference
under section 256 of the Act, in connection with an order made by
the Tribunal in an appeal directed against the penalty order, but

elsewhere.

(2) (1934) 2 LT.R. 216,
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(11) We are accordingly of the opinion that in so far as the real
import of the first two questions regarding the validity ot the notice
of demand or whether the same was barred by limitation, is con-
cerned, the same falls outside the purview of the appellate order ot
the Tribunal. As already stated, learned counsel for the assessee
could not give any cogent reason in support of his submission that
in a case where the demand raised following an order made under
section 271 (1) (c) of the Act within the period of' limitation, is
defective, the order imposing the penalty is rendered invalid or as
having been made beyond the period of limitation. We are accord-
ingly of the opinion that the Tribunal was quite justified in refusing
to state the case and refer those two questions for the opinion of this
Court. Clearly, the third question is a question which is con.
sequential to the first two questions and if no statement of case can
be called for in respect of those two questions, no statement of case
can be called for in respect of the third question as well. The last
two questions are, as already mentioned, questions of fact and no
statement of the case can be called for in respect of them.

(12) In the result, we find no merit in this application under
section 256 (2) of the Act, which fails and is dismissed.

S. C. K.

Before D. V. Sehgal, J.

SADHI AND ANOTHER,—Appellants.
versus
ATMA SINGH AND OTHERS,—Respondents.

Second Appeal from Order No. 58 of 1986.
August 17, 1987.

Evidence Act (I of 1872)—Sections 78(6) and 86—The High Court
{Punjab) Order, 1947—Section 13—Indian Independence Act (XXX
of 1947)—Section 9—Copy of judgment and decree of Lahore High
Court-—Such decision given before appointed day—Such copy certi-
fied by Copying Agency of Lahore High Court—Admissibility of
such copy in evidence.

Held, that the provisions of the High Court (Punjab) Order. 1947,
clearly take the judgment and decree-of the Lahore High Court out
of the purview of Section 86 of the Indian Evidence Act, 1872, and



