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(17) If two views are possible, the one which is upholding the 
validity of the rule has to be preferred. The only conclusion deducible' 
is that these Rules are inapplicable in the instant of case. These are 
prospective and not retrospective. The ad hoc service follow
ed by regular appointment has to be counted for the pur
pose of seniority. Even otherwise, the footnote appearing 
under rule 10 of the Rules applies to only purely provisional appoint
ment and not temporary appointment followed by regular appoint
ment. The action of respondent No. 1 in fixing the seniority of res
pondent No. 3 above the petitioner cannot be sustained.

(18) For the reasons aforesaid, the writ petition succeeds and is 
allowed. The order dated January 20, 1983 passed by respondent 
No. 1 is quashed. The petitioner will rank senior to respondent No. 3 
as Corporation Engineer. In the circumstances of this case, the parties 
are left to bear their own costs.

R.N.R.

Before J. V. Gupta, C.J. & R. S. Mongia, J.

P. C. WADHWA, IPS.,—Appellant. 

versus

THE STATE OF HARYANA—Respondent.

Letters Patent Appeal No. 108 of 1986.

3rd October, 1990.

Indian Police Service (Pay) Rules, 1954—Rl. 9, Sch. III—Declarer 
tion making ex-cadre post equivalent to a cadre post—Cadre post 
later on substituted by post of higher rank—Effect of substitution— 
Such substitution of post cannot be automatically read in the declara
tion of equivalence and person not entitled to pay-scale of higher 
rank.

Held, that the amendment of the Schedule to the Pay Rules when 
the post of Inspector General of Police was substituted by ‘Director 
General and Inspector General’ of Police was legislative in character, 
whereas, granting of declaration under Rl. 9(1) of the Pay Rules was executive in character, and therefore, by substitution of the post
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in Schedule III could not be automatically read in the declaration 
which was issued by the State Government under Rl. 9(1) of the 
Pay Rules. The learned Single Judge was right in holding that on 
the amendment of Schedule III by way of substitution of a post, the 
same substitution could not be automatically read in the declaration. 
The amendment of the Schedule and the declaration under Rl  9(1) 
are part of different fields and if something happens in one field that 
would not be automatically taken to have happened in the other field 
also. (Para 5)

Meld, that when the appellant was appointed to a non-cadre post 
and declaration of equivalence as envisaged by Rule 9(1) of the Pay 
Rules was issued, the post of Inspector General of Police was very 
much there in the Schedule. If the post is abolished that declaration 
would still hold good as the whole idea of declaration under Rl. 9 is 
that the incumbent should know that his status and responsibility is 
equivalent to some post in the cadre. (Para 6)

Appeal Under Clause 10 of the Letters Patent Against the 
Judgment, dated 31st October, 1985, delivered by Hon’ble Mr. Justice 
M. M. Punchhi, in C.W.P. No. 1764 of 1985.

P. C. Wadhwa in person, for the Petitioner.

P. N. Makani, Advocate, for the Respondent.

JUDGMENT

R. S. Mongia, J.

(1) The appellant (writ-petitioner), an I.P.S. Officer, was pro
moted to the rank of Inspector General of Police, Haryana, on 
January 11, 1979, but was posted on a non-cadre post of Commandant 
General Home Guards and Director, Civil Defence, Haryana. 
Later, he was appointed on another non-cadre post of Inspector 
General of Prisons, Haryana, which post he was holding till the 
date when his writ-petition was decided by the learned Single 
Judge.

(2) In Schedule III to the Indian Police Service (Pay) 
Rules, 1954 (hereinafter called the Pay Rules), various posts of the 
I.P.S. cadre in the different States are mentioned. In the State of 
Haryana, one of the cadre post in the I.P.S. was Inspector General 
of Police, which was the highest post in the hiearchy with the 
pay-scale of Rs. 2,500—125/2—2,750. Rule 9 of the Pay Rules 
provides that no member of the Service shall be appointed to the



P. C. Wadhwa, IPS. v. The State of Haryana (R. S. Mongia, J.)

post other than a post specified in Schedule I'lT, unless the State 
Government concerned in respect of the posts under its- control 
makes a declaration that the said post is equivalent in status and 
responsibility to a post specified in the said1 Schedule. For 
ready reference, Rule 9 of the Pay Rules is quoted below: —

“9. Pay Q j  members of the Service appointed to posts not 
included in Schedule III.—(1) No member of the Service 
shall be appointed to a post other than a post specified 
in Schedule III, unless the State Government concerned 
in respect of posts under its control, or the Central 
Government in respect of posts under its control, 
as the case may be, makes a declaration that the said 
post is equivalent in status and responsibility- to a post 
specified in the said Schedule.

(2) The pay of a member of the Service on appointment to 
a post (other than a post specified) in Schedule III shall 
be the same as he would have- been entitled to, had he 
been appointed to the post to which the said post is 
declared equivalent.

(3) For the purposes of this rule ‘post other than a post 
specified in Schedule HI includes a post under' a body 
incorporated or' not; which is wholly or  substantially’ 
controlled by the Government’.

(4) Notwithstanding anything contained in this- rule, the 
State Government concerned in respect of any post 
under its control, or the Central Government in respect 
of any posts under its control, may, for sufficient reasons 
to be recorded in writing, where equation is not possible, 
appoint any member of the Service to any such post 
without making a declaration that the said post is 
equivalent in status and responsibility to a post specified 
in Schedule III.

(5) A member of the Service on appointment to a post referred 
to in sub-rule (4), in respect of which no pay or scald has 
been prescribed, shall draw such rate of pay as the State 
Government, in consultation with the Central Government 
in the case of a post under the control of the State Govern
ment, or as the Central Government, may after taking into
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account the nature of duties and responsibilities involved 
in the post, determine.

(6) A member of the Service on appointment to a post referred 
to in sub-rule (4), in respect of which any pay or scale of 
pay has been prescribed, shall draw where the pay has 
been prescribed, the prescribed pay and where scale of 
pay has been prescribed, such rate of pay not exceeding the 
maximum of the scale as may be fixed in this behalf by 
the State Government, or as the case may be, by the 
Central Government:

Provided that the pay allowed to an officer under the sub-rule 
and sub-rule (5) shall not at any time be less than what 
he would have drawn had he not been appointed to a post 
referred to in sub-rule (4).”

(3) It will be seen from the reading of the above-said Rule that if 
an I.P.S. Officer is appointed to a post, which is not mentioned in 
Schedule III to the Pay Rules, i.e., he is appointed to an ex-cadre 
post, then the State Government is required to give a declaration that 
the ex-cadre post is equivalent to a post in the cadre mentioned in 
Schedule III. Since the appellant had been posted to a non-cadre 
post of Commandant General Home Guards and Director, Civil 
Defence, Haryana and later again to another non-cadre post o£ 
Inspector General of Prisons, the State of Haryana as per require
ment of Rule 9(1) of the Pay Rules, issued a declaration on 11th 
January, 1979, (Annexure P-1) declaring the post of Commandant 
General Home Guards and Director, Civil Defence, Haryana and the 
Inspector General of Prisons, Haryana, equivalent in status and res
ponsibility to the post of Inspector General of Police, Haryana, which 
was a cadre post mentioned in Schedule III of the Pay Rules. There 
was no dispute between the parties that the appellant while working 
as Commandant Home Guards and Inspector General of Prisons, 
Haryana, was entitled to the pay-scale of the Inspector General of 
Police, Haryana, because of the declaration of equivalency in status 
and responsibility to the said post of Inspector General of Police.

(4) On 20th October, 1982,—vide Annexure P-2, the Central 
Government caused an amendment in Schedule III to the Pay Rules 
concerning the State of Haryana, whereby the entry pertaining to the 
Inspector General of Police carrying pay-scale of Rs. 2,500—125/! 
2 2,750 was substituted by the entry ‘Director General and Inspector
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General’ of Police, carrying pay of Rs. 3,000 per month. According 
to the appellant-writ petitioner, since the posi of Inspector General 
of Police in Schedule III to the Pay Rules, had been substituted by 
the post of ‘Director General and Inspector General’ of Police, he 
automatically became entitled to read in the order, Annexure P-1, 
(declaration of equivalency) his status and responsibility to be equi
valent to the substituted post of ‘Director General and Inspector 
General’ of Police. He in fact started drawing Rs. 3,000’ from the 
said date. The appellant required of the State of Haryana to make 
necessary formal orders changing the equivalency to that of ‘Director 
General and Inspector General’ of Police instead of just Inspector 
General of Police. The State of Haryana, however, issued orders 
on 8th March, 1985 (Annexure P-3) partially modifying the order 
dated 11th January, 1979 (Annexure P-1), which is to the following 
effect:—

“ ..........the ex-cadre post of Inspector General of Prisons,
Haryana, will be treated equivalent in status and responsi
bility to the post of Inspector General of Police specified in 
Part-A of Schedule III of the said Rules, with effect from 
20th October, 1982 onwards, the date from which the cadre 
post of Inspector General of Police, Haryana, ceased to 
exist on account of encadrement of the ex-cadre post of 
Director General of Police, Haryana.—vide Government of 
India ...... ......  .......... ......... ” .

According to the appellant, the declaration as modified,—vide order 
dated 8th March, 1985 (Annexure P-3) was self-contradictory, inas
much as there was no post left with the State of Haryana of the rank, 
of Inspector General of Police, as the same stood substituted by1 
another post of ‘Director General and Inspector General’ of Police, 
and, therefore, the declaration was bad in law as the same had to be 
regarding the equivalency of posts which existed in the Schedule 
and not to a non-existent post. It may be mentioned that after the 
declaration was modified on 8th March, 1985, the State Government 
was of the view that the appellant could not draw pay more than 
Rs. 2,750. The appellant filed a writ petition challenging the order 
(Annexure P-3) and claimed relief that either it should be declared 
that on the substitution of the post of Inspector General of Police by 
‘Director General and Inspector General’ of Police by way of amend
ment of Schedule III to the Pay Rules, there was automatic substitu
tion in the declaration, Annexure P-1 regarding the equivalency and 
the words ‘Inspector General of Police’ should be automatically read
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as ‘Director General and inspector General’ of Police, or in the 
alternative the State Government should be directed to retrospec
tively declare the- ex-cadre post of the appellant equivalent to some 
posts which were in existence in the cadre as reflected in Schedule III 
to the Pay Rules.

(5) The learned Single Judge held that by virtue of Rule 3 of 
the Indian Police Service (Special Allowance) Rules, 1977, the 
Inspector General of the State of Haryana was statutorily entitled 
to a special allowance at the rate of Rs. 250 per mensem. Since, 
according to the learned Single Judge, the appellant-petitioner had 
reached the maximum of the pay-scale of the Inspector General of 
Police (Rs. 2,750), he was entitled to Rs. 250 per mensem as special 
allowance under the above quoted rule. Consequently, the learned 
Judge came to the conclusion that the appellant’s pay could not be 
reduced from Rs. 3,000 to 2,750 and he was entitled to receive pay of 
Rs. 3,000 per mensem. It may just be noted here that against 
this part of the judgment, the State had filed L.P.A. 
No. 89 of 1986, which was dismissed in limine on 3rd February, 1986. 
As far as the other aspect of the matter is concerned, the learned 
Single Judge held that the amendment of the Schedule to the Pay 
Rules when the post of Inspector General of Police was substituted 
by ‘Director General and Inspector General’ of Police was legislative 
in character; whereas, granting of declaration under Rule 9(1) of the 
Pay Rules was executive in character, and therefore, by substitution 
of the post in Schedule III could not be automatically read in the 
declaration which was issued by the State Government under 
Rule 9(1) of the Pay Rules. The appellant who appeared in person 
could not persuade us to take a different view of the matter. Vv'e 
are of the opinion that the learned Single Judge was right in holding 
that on the amendment of Schedule III by way of substitution of a 
post, the same substitution could not be automatically read in the 
declaration. The amendment of the Schedule and the declaration 
under Rule 9(1) are part of different fields and if something happens 
in one field that would not be automatically taken to have happened 
in the other field also.

(6) Now coming to the other argument of the appellant that the 
declaration envisaged under Rule 9(1) has always to be a living 
declaration meaning thereby that the equivalency of the ex-cadre 
post to the cadre post has to be of such a post which remains in 
existence all the time the declaration exists. In other words, the1 
declaration of equivalency cannot be to a post which does not exist
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any more in Schedule III indicating the cadre posts. For this argu
ment strong reliance was placed by the appellant on the Supreme 
Court judgment in E. P. Royappa v. State of Tamil Nadu, (1). Our 
attention was drawn to Para 82 of the judgment, which deals with 
Rule 9 of the Indian Administrative Service (Pay) Rules, 1954, which 
is pari materia to Rule 9 of the Pay Rules. The emphasis was that 
the equivalence to a post in the cadre and declaration is a condition 
precedent to the appointment of a cadre officer to a non-cadre post, 
According to the appellant since after 1982, the post of Inspector 
General of Police did not exist any more in Schedule III, the decla
ration of equivalence became non-est or dead and the only way the 
appellant could be continued on an ex-cadre post was to declare 
the equivalence again to some existing post in the cadre. We find 
no merit in the submissions of the appellant. When the appellant 
was appointed to a non-cadre post and declaration of equivalence 
as envisaged by Rule 9(1) of the Pay Rules was issued, the 
post of Inspector General of Police was very much there in the 
Schedule. If the post is abolished that declaration would still hold 
good as the whole idea of declaration under Rule 9 is that the 
incumbent should know that his status and responsibility is equi
valent to some post in the cadre. Even if the post is abolished, he 
would still know that his status and responsibility is equivalent to 
the post which was once in the cadre when he was appointed to an 
ex-cadre post. The learned Single Judge was right in reading down 
the declaration (Annexure P-3), which has heen quoted above, to 
mean that the status and responsibility of the post of Inspector 
General of Prisons, Haryana, was equivalent to the post of Inspector 
General of Police, Haryana, which stood specified in Schedule III 
to the Pay Rules till 20th October, 1982. The Supreme Court in 
the case cited by the appellant nowhere says that the post to which 
the ex-cadre post has been equated must keep on existing at all 
times when the incumbent is holding the ex-cadre post. It only1 
says that a declaration has to be issued when an incumbent is 
appointed to the ex-cadre post that the said post is equivalent to a 
post existing in the Schedule at the time when initially a declara
tion is issued.

(7) For the reasons recorded above, this appeal fails and is 
dismissed, with no order as to costs.

R.N.R.

(1) A.I.R. 1974 S.C. 555.


