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not act in tim e or were ind ifferen t to mob violence, they 
shou ld  also be req u ired  to m ake re p a ra tio n s  to the 
victim s and face d iscip linary  proceedings.”

(7) Keeping in view the facts of th is  case a n d 'in  p a rticu la r 
th a t  petitioner, a help less widow w ith th ree  m inor children  has 
really  to feed h erse lf and her th ree  female children  and th a t  her 
deceased husband  was H avaldar in Army having a reasonably  good 
pay and  fac ilitie s  like free accom m odation and  free ra tio n  an 
am ount of Rs. 3,50,000 would not in any case be excessive. In  fact 
it may be som ew hat on lower side. We, thus, d irect the G overnm ent 
of H aryana to make over the petitioner an am ount of Rs. 3.50 Lakhs 
m inus Rs. 20,000 already paid. I t  will also be open to G overnm ent 
of H aryana  to consider the g ran t of com pensation over and above 
the one we have ordered th a t  the governm ent should pay and  in so 
fa r as an am ount of Rs. 3.30 Lakhs is concerned, the same be made 
over to the petitioner w ithin  one m onth from the date the copy of 
th is  o rder is received by the Governm ent.

(8) The p etitio n  s tan d s  allowed in the term s as ind icated  
above.
S.C.K.
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H eld, th a t  the issue is covered by the  decision  of th e ir  
Lordships of the Suprem e Court in Union of Ind ia  etc. v. Gopal 
C handra M isra and others, AIR 1978 SC 694 and B alram  G upta v. 
Union of Ind ia and another, AIR 1987 SC 2354. In view of these 
decisions, w henever an employee ten d ers  a resig na tio n  w ith  a 
request th a t  he be relieved from a fu ture date, the request rem ains 
inchoate till the date fixed by the employee. The em ployer is not 
en titled  to relieve the employee before the date fixed by him. In 
th is  view of the m atter, the view taken  by the learned Single Judge 
th a t  n o tw ith s ta n d in g  th e  accep tan ce  of th e  re s ig n a tio n  th e  
re sp o n d e n t had  the  r ig h t to w ithd raw  h is req u es t, h as  to be 
su stained .

(Para 5)
C onstitu tion  o f India, 1950—Art. 226—Arrears of salary—  

Employee subm its resignation—Relieved of duties and. g a in fu lly  
em ployed— Thereafter seeks arrears o f sa lary a fter g e ttin g  the  
acceptance of resignation letter quashed.— Such employee w ill not 
be entitled  to arrears o f salary o f the period he was g a in fu lly  
employed.

Held, th a t the respondent had subm itted the resignation  
w ith the purpose of s ta rtin g  legal practice. When his resignation  
was accepted before the due date he had not p ro tested  b u t had 
actually  availed of the opportunity to obtain a licence. Yet the fact 
rem ains th a t  the respondent was gainfully employed. He had not 
s ta rted  legal practice on account of the term ination  of his services. 
In fact, he had resigned to s ta r t  legal practice. In th is  situation , we 
do not consider it appropriate  th a t the employer should bear the 
burden of the salary  for the period during which the employee was 
practicing as an Advocate.

(P ara  8)
F urther held., th a t  the respondent shall not be en titled  to 

a rre a rs  of salary  from the date he was relieved of h is du ties to the 
date  he got the licence suspended/cancelled.

(Para 10)
A.S. Gulia, Advocate, for the Appellant.
R.K. Malik, Advocate, for the Respondent.
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JU D G M EN T
Jaw ahar Lal Gupta, J  (Oral)

(1) The two questions which arise in th is  appeal are:—
1. Is an employee who has tendered-h is resignation  to be 

effective from a fu ture date not en titled  to w ithdraw  his 
request only because the em ployer chooses to accept the 
resignation  prior to the date from which it was intended  
to be effective?

2. Is the employee who was relieved of his duties and was 
gainfully employed entitled  to claim the a rrea rs  of salary  
consequent upon quashing of the order of the em ployer 
by which the resignation was accepted?

(2) A few facts which are relevant for the decision of these 
two questions may be briefly noticed.

(3) The respondent was working w ith the H aryan a  S ta te  
Cooperative Development F ederation  Lim ited. On May 9, 1990 he 
inform ed the M anaging D irector th a t he w anted to s ta r t  “practice 
as a Law yer”. For th is  purpose, he subm itted  “3 m onths notice for 
resignation  which may kindly be accepted on A ugust 9, 1990”. A 
copy of th is  com m unication  is a t  A nnexure P-4 w ith  the  w rit 
petition . This request was accepted by the em ployer on Ju n e  15/ 
29, 1990 and the respondent was relieved of his duties. On A ugust 
3, 1990 the respondent addressed ano ther com m unication to the 
M anag ing  D irec to r and  req u ested  th a t  he may be allow ed to 
w ithdraw  the resignation  which had to be accepted on A ugust 9, 
1990. Vide  le t te r  d a ted  A ug ust 10, 1990, th e  re sp o n d e n t w as 
inform ed  th a t  th e  B oard  of A d m in is tra to rs  had  accep ted  h is 
re sig n a tio n  in the m eeting  held on Ju n e  29, 1990. It had  been 
fu rth e r resolved to recover an  am ount of Rs. 19,401 w hich w as 
o u ts ta n d in g  a g a in s t  h im . T h us, the  re sp o n d e n t’s re q u e s t  for 
w ithd raw al of resignation  was rejected. Aggrieved by th is  action, 
the responden t approached th is  C ourt th rough  a p etitio n  under 
A rticle 226 of the C onstitu tion  of India. He prayed th a t  the order 
by w h ich  h is  re s ig n a tio n  w as accep ted  and  th e  re q u e s t  for 
w ithdraw al was rejected be quashed. He also prayed for the g ran t 
of consequential benefits. The learned Single Judge having accepted 
th is  p rayer, the F ederation  has filed the p resen t L etters P a te n t 
A ppeal.
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(4) Learned counsel for the^parties have been heard. 
Regarding 1.

(5) So far as the 1st question is concerned, the m a tte r is not 
res-integra. The issue is covered by the decision of th e ir Lordships 
of the Suprehie Court in Union of India  etc. ,v. Gopal Chandra M isra  
and others (1) and Bdlram Gupta v. Union o f Ind ia  and. a,nother(2). 
In  view of th e se  decisions, w henever an  em ployee te n d e rs  a 
resignation  with a request th a t he be relieved from a fu ture  date, 
the request rem ains inchoate till the date fixed by the employee. 
The em ployer is not entitled  to relieve the employee before the date 
fixed by him. In  th is  view of the m atter, the view tak en  by the 
learned  Single Judge th a t notw ithstanding the acceptance of the 
resignation  the respondent had the right to w ithdraw  his request, 
has to be sustained.
Regarding 2 :

(6) As far as the 2nd question is concerned, a few facts deserve 
notice. The respondent had subm itted his request for resignation  
on the specific ground th a t he w anted to s ta rt practice as a Lawyer. 
This request was mgde by him,— vide le tte r dated  May 9, 1990. By. 
th is  le t te r  the  p e titio n e r  had su b m itted  “3 m on ths notice for 
resignation” w ith the request th a t it may “kindly be accepted on 
A ugust 9, 1990”. In  spite ofjthe specific request, it is the adm itted  
position th a t the M anaging Director of the appellan t-F ederation  
had accepted the request, of the respondent and relieved him  of his 
d itties on Ju n e  15, 1990. This action of the au th o rity  w as duly 
approved by the Board of A dm in istra to rs on Ju n e  29, 1990. I t  
deserves notice th a t  the respondent did no t p ro test aga ins t the 
acceptance of his resignation. He did not object to his being relieved 
of his duties. On the contrary, he appears to have accepted th is  
action of the au thority  and he proceeded to obtaining a licence from 
the B ar Council. According to the affidavit filed by the respondent 
w ith the m iscellaneous application on August 19, 1992, he had got 
the licence from the B ar Council on Ju ly  3, 1990. It is also the 
adm itted  position th a t soon thereafte r he had  commenced his legal 
practice. According to the averm ents in the affidavit, the respondent 
had  conducted 27 cases during  the period from Ju ly  3, 1990 to 
A ugust 3, 1992 whe%n he was re insta ted  in service in pursuance to 
th$ judgm ent of the learned Single Judge. In  the background of

(1) AIR 1978 S.C. 694
(2) AIR 1987 S.C. 2354
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th is  factual position, it appears th a t the respondent’s request for 
w ithd raw al of his resignation  was only a device to derive advantage 
in the form of a rrea rs  of salary  etc. a t a subsequent stage. It was in 
pursuance to th is  objective th a t he had actually approached th is 
C ourt th rough  a petition  u nd er A rticle 226 of the C on stitu tio n  
tow ards the end of October 1990.

(7) M r. M alik , lea rn ed  counsel for th e  re sp o n d en t, h as 
vehem ently contended th a t the employer had illegally relieved the 
responden t and  deprived him  of an opportun ity  to perform  his 
duties. Thus, the employee is en titled  to a rrea rs  of salary except 
the am ount which he had actually earned. Learned Counsel has 
placed reliance on the decision of different Courts in Kris ha n K um ar  
v. The H a rya n a  S ta le  F edera tion  o f'C o n su m e r’s C ooperative  
Wholesale Stores L im ited  (CONFED) and another{3) Kolar District 
Cooperative Central B ank L im ited  and R am a Roa and another(4) 
a n d  R a n jit  S in g h  v. D eputy R eg is tra r  C ooperative Societies, 
Fa rid hot and  another(H). On the basis of these decisions, it has 
been contended th a t  w henever an order of term ination  is found to 
be illegal, the employee is en titled  to the consequential benefits of 
full a rre a rs  of salary.

(8) This, undoubtedly, is the general view. However, jn  the 
p re se n t case it appears th a t the respondent had subm itted  the 
resignation  w ith the purpose of s ta rtin g  legal practice. W hen his 
resignation  was accepted before the due date he had not pro tested  
but had actually  availed of the opportunity  to obtain a licence. The 
licence hav ing  been obtained  on Ju ly  3, 1990, it can be safely 
a ssu m ed  th a t  he had  s ta r te d  legal p rac tic e . T h e re a f te r , the  
subm ission of the le tte r dated A ugust 3, 1990 for perm ission to 
w ithdraw  the resignation  was a device for use a t a la te r stage. The 
responden t conducted cases. He claim s to have earned  only an 
am ount of Rs. 13,000. It may be so. Yet the fact rem ains th a t  the 
re sp o n d en t w as gainfu lly  em ployed. He had not s ta r te d  legal 
p ractice on account of the term ination  of his services. In fact, he 
had resigned to s ta r t  legal practice. In th is situation , we do not 
consider it appropriate th a t the em ployer should bear the burden 
of th e  sa la ry  for the  period  d u rin g  w hich the  em ployee w as 
practicing as an Advocate.

(3) 1998 (1) ALJ 325
(4) 1998 (1) LLJ 383
(5) 1991 (3)RSJ 129
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(9) M r. M alik subm its th a t  the am oun t which had  been 
actually  earned by the respondent can be deducted from the wages 
due to'him . However the rem aining am ount should be paid. If  such 
a contention is accepted, the employer would face the im possible 
task  of determ ining  as to w hat had been actually  earned  by the 
employee. It would be impossible for the em ployer to determ ine 
the ac tua l am ount. S till fy rth e r, it would give the em ployees, 
especially those who have professional degrees an  opportunity  to 
tender resignation, s ta r t  p rivate practice and th en  w ithdraw  the 
resignation . They would earn money in private practice and  then 
raise  a claim for a rrea rs  of salary. Such d ispu tes cannot in any 
e v e n t be reso lv ed  in p ro ceed in g s  u n d e r  A rtic le  226 of th e  
C onstitutidn of'India. It is the adm itted position th a t the respondent 
had joined duty on August 3, 1992. He continues to hold h is post 
w ith the Federation.

(10) Taking the to tality  of circum stances into consideration, 
the appeal is partly  accepted. While the action of the app e llan t— 
F ederation  in rejecting the respondent’s request for w ithdraw al of 
resignation  is quashed and it is held th a t he is en titled  to be taken  
back in service, the claim for consequential benefits of a rre a rs  of 
salary is declined. It is held th a t the respondent shall not be entitled  
to a rre a rs  of salary  from the date lie was relieved of his du ties to 
the date  he got the licence suspended/cancelled. O therw ise, the 
respondent shall be entitled  to the benefit of continuity  in service. 
The judgm ent of the learned Single Judge is modified to th a t extent. 
In the circum stances, there will be no order as ,to costs.
J.S.T.
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