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reversed the order of the first and second appellate autho
rities and also of the Commissioner, dated January 22, 
1964, leaving it open to the tenant to pursue his appeal 
against the appellate order of ejectment passed by the 
Collector at the first appellate stage on August 16, 1963. 
I make no order as io  costs in this case also.

(iii) Civil Writ 2855 of 1965, is also allowed and the orders of 
the Financial Commissioner in R.O.R. 622 and of the Com
missioner, dated January 22, 1964, under section 18 of the 
Act, relating to 28 Kanals of land are quashed, leaving it 
open to the landlords to pursue their appeal before the 
Commissioner in accordance with law. The course adopted 
by me in the other two cases of leaving the parties to bear 
their own costs is adhered to in this petition too.

R .N .M .
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SODAGAR SINGH and others,—Appellants 

versus

SHAM  KAUR and others,— Respondents 

Regular Second Appeal N o . 1131 o f 1963

October 10, 1967

Land Revenue A ct (XVII  1887)— S. 117 (2 ) (b )—Revenue Officer acting as 
Civil Court and directing suit to be filed within a specified time for getting the 
disputed question of title determined—suit filed after the time so fixed but within 
the period allowed by law of limitation— Whether can be dismissed as barred by  
time.

Held, that the Revenue Officer has no jurisdiction to control the intended pro- 
ceedings in the Civil Court even though he himself may be intending to preside 
over the Civil Court under clause (b ) of sub-section (2 ) of section, 117 of the
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Punjab Land Revenue Act. Though there may be no legal or statutory bar to the 
Revenue Officer directing that a suit for getting the disputed question of title 
determined should be instituted within a specified time, the Civil Court cannot 
dismiss the suit as barred by time, if it is filed within the period o f limitation 
allowed by law even though it is instituted after the expiry of the period fixed by 
the Revenue Officer. T o  hold otherwise would amount to permitting parties in 
an action filed in an ordinary Civil Court in pursuance of sub-section (1 ) of 
section 117 of the said Act being treated differently than those in whose case the 
Revenue Officer elects to act as a Civil Court himself under sub-section (2 ) of 
section 117. There appears to be no warrant for permitting this kind of discrim- 
natory treatment as regards such a vital matter as the period of limitation pres- 
cribed for filling a suit for the same relief. Remedy to approach a court o f law 
for proper and legal relief can be held to be time-barred only in accordance with 
an appropriate law of prescription passed by a competent legislature and not by 
an order of a Revenue Officer.

Regular second appeal from the decree of Shri Kartar Singh, Additional Dis-
trict Judge, Amritsar, dated May 13, 1963, affirming that of Mian Dalip Singh 
Sub-Judge, Patti, dated 9th May, 1962, holding that the suit for declaration was 
time-barred.

Y . P. G andhi, A dvocate, for the Appellants.
D. N. Aggarwal, Senior Advocate with B. N. Aggarwal, Advocate, for 

Respondent No. 1.

Judgment

Narula, J.—Sodagar Singh and Dal Singh were two brothers 
Dal Singh’s widow Sham Kaur, respondent No. 1 in this appeal, filed 
an application for partition against Sodagar Singh before the Reve
nue Officer. The other respondents were impleaded as merely pro
forma parties. While contesting the application for partition, 
Sodagar Singh raised a dispute about title, which could not admit
tedly be decided by the Revenue Officer as such. By order, dated 
June 23, 1959, the Revenue Officer directed the plaintiff to present a 
plaint within one month from that day before himself as a civil 
Court, and adjourned the partition proceedings to July 27, 1959 for 
further action. Though there was an appeal and a second appeal 
against the order of the Revenue Officer, the ultimate result was 
that by his order, dated July 15, 1961, the Commissioner restored the 
Revenue Officer’s order referred to above. More than two months 
after the disposal of the appeal by the Commissioner, Sodagar 
Singh presented a plaint before the Civil Court on September 25, 
1961. By one line order, dated May 9, 1962, Mian Dalip Singh;
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Assistant Collector, Second Grade sitting as Subordinate Judge, Patti; 
dismissed the suit as barred by time without discussing the matter 
at all. It is, however, not disputed by either of the parties before 
me that the suit was not dismissed as barred by the law of limitation 
but on the solitary ground that the plaint had been presented after 
the expiry of the time fixed by the Revenue Officer’s order, dated * 
June 23, 1959. It is also admitted by the learned counsel for the 
parties that the order of the Subordinate Judge, Patti, was passed 
under clause (b) of sub-section (2) of section 117 of the Punjab Land 
Revenue Act (17 of 1887) (hereinafter referred to as the Revenue 
Act). Not satisfied with the order of the Subordinate Judge, Sodagar 
Singh went up in appeal under clause (c) of sub-section (2) of section 
117 to the Court of the District Judge, Amritsar. The appeal was 
dismissed by the order of Shri Kartar Singh, Additional District 
Judge, Amritsar, dated May 13, 1963 on the ground that though in 
case of a direction for filing a civil suit in an ordinary Civil Court, 
the suit cannot be dismissed as barred by time on account of exceed
ing the period fixed by the order of the Revenue Officer, different 
consideration prevail in a case where the Revenue Officer elects to 
decide the disputed question of title himself as a Civil Court under 
section 117 (2) (b) of the Revenue Act. Reliance was also placed by 
the learned Additional District Judge on paragraph 18.9 of the Pun
jab Land Records Manual for upholding the order of the Subordinate 
Judge. During the pendency of this appeal, Sodagar Singh died and 
his legal representatives have been brought on record in his place.

In this second appeal, Mr. Y. P. Gandhi, the learned counsel for 
the appellant, has submitted that the Revenue Officer had no juris
diction to fix the period of time within which the plaint of the title 
suit had to be presented to the Civil Court even though he had adopt
ed the course permitted by sub-section (2) of section 117 of the Reve
nue Act, and the plaint had to be presented to his own Court. It is 
further submitted by Mr. Gandhi that even if there is no legal bar to 
a Revenue Officer fixing a time within which the plaint may be filed 
before himself as a Civil Court, the plaint cannot be rejected and the 
suit cannot be dismissed merely because it is filed or instituted after 
the expiry of the period so fixed by the Revenue Officer. The argu- < 
ment in brief is that even if the Officer happens to be the same, he 
cannot as a Revenue Officer control the proceedings in .the 
Civil Court. Mr. Gandhi has firstly referred to the basic Full Bench 
judgment in Bachan Singh v. Madhan Singh and others (1).

(1 ) 61 P.R. 1897 (F.B.).
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In that case a partition proceeding was decided by the Revenue 
Officer without awaiting the decision on a disputed question of title 
which had been raised before him though he had directed the question 
to be decided by a Civil Court. The question which came up for 
decision was whether the title suit instituted within the period of 
limitation allowed by law but after the conclusion of the partition 
proceedings before the Revenue Officer was barred or not. It was 
held by the Full Bench that whenever the question of title is raised 
before a Revenue Officer in partition proceedings, such officer is 
bound to refuse partition until the question of title is decided by a 
Civil Court or by himself acting as such, and that the mere fact that 
the partition has been completed cannot oust the jurisdiction of the 
Civil Court to subsequently entertain a suit regarding the disputed 
question of title. The law laid down by the Full Bench in the aforesaid 
case has subsequently been followed by a Division Bench of Lahore 
High Court in Tirath Ram and others v. Mst. Nihal Devi (2) and 
even by a Division Bench of this Court in Ram Gopal and others v. 
The State of Punjab and others. (3). It has been consistently held that 
the word “may” in section 117 of the Revenue Act must be construed 
to mean “must” when a question of title is raised in connection with 
any of the properties of which partition is sought. Mr. Gandhi has 
also referred to the order of the Financial Commissioner in Ganda 
Singh and others v. Jhanda Singh and others (4). In that case it was 
held that where a question of title had been raised, the lower Courts 
acted ultra vires in deciding upon which party the onus of appealing 
to the Civil Courts lay, and in directing that the partition proceedings 
should continue in default of a party suing in the Civil Court within 
a specified time. The learned Financial Commissioner held that the 
proper procedure in such a case was for the Revenue Court either to 
proceed under section 117 (2) or to leave the parties to have the point 
at issue determined by a competent Court at their pleasure and till 
then to decline to grant the application for partition. The order o f 
the Financial Commissioner does not appear to help the appellant. In 
all the cases cited by Mr. Gandhi, the order of the Revenue Officer had 
been passed under sub-section (1) of section 117. Even Mr. D. N. 
Aggarwal, learned counsel for respondent No. 1, did not seriously 
contest the proposition that in a case where the Revenue Officer 
leaves the party concerned to institute a suit in an ordinary Civil

(2 ) I.L.R. 12 Lahore 688.
(3 ) 1965 P.L.R. 1102.
(4 ) 14 P.R. 1890.
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Court, he cannot control the period of limitation allowed by law for 
the institution of such an action. None of the decided cases has dealt 
with the precise question which has arisen in the present appeal, that 
is whether a Revenue Officer sitting as a Civil Court is bound to dis
miss a suit which is filed before that Court in pursuance of a direction 
given by the Revenue Officer under section 117 (2) of the Revenue * 
Act merely because it is filed beyond the time allowed for its institu
tion by the Revenue Officer though the suit is within time according 
to the law of limitation for the time being in force. The learned 
counsel for both the sides agree that this precise question is res- 
integra.

After carefully considering every argument advanced by the 
learned counsel for the parties before me at the hearing of this ap
peal, I am of the opinion that a Revenue Officer has no jurisdiction to 
control the intended proceedings in the Civil Court even though he 
himself may be intending to preside over the Civil Court under 
clause (b) of sub-section (2) of section 117 of the Revenue Act. Though 
there may be no legal or statutory bar to the Revenue Officer direct
ing that a suit for getting the disputed question of title determined 
should be instituted within a specified time, the Civil Court cannot 
dismiss the suit as barred by time if it is filed within the period of 
limitation allowed by law even though it is instituted after the expiry 
of the period fixed by the Revenue Officer. To hold otherwise would 
amount to permitting parties in an action filed in an ordinary Civil 
Court in pursuance of sub-section (1) of section 117 being treated 
differently than those in whose case the Revenue Officer elects to act 
as a Civil Court himself under sub-section (2) of section 117. There 
appears to be no warrant for permitting this kind of discriminatory 
treatment as regards as vital a matter as the period of limitation 
prescribed for filing a suit for the same relief. Remedy to approach 
a court of law for proper and legal relief can be held to be time bar
red only in accordance with an appropriate law of prescription pass
ed by a competent legislature and not by an order of a Revenue Offi
cer. Even a voluntary agreement to curtail the period of limitation 
for filing suit is declared to be void by section 28 of the Contract Act.
In this view of the matter, the decision of the Subordinate Judge, ^ 
Patti, dismissing the appellant’s suit as barred by time, is wholly 
untenable. The learned Additional District Judge should have set 
aside that decision of the sub-Judge straight away on the additional 
ground that the Sub-Judge had not complied with the requirements 
of clause (b) of sub-section (2) of section 117, as he had failed to re
cord a proper judgment containing all the particulars required by the
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Code of Civil Procedure. Section 117 of the Revenue Act may be 
quoted at this stage: —

(1) When there is a question as to title in any of the property of 
which partition is sought, the Revenue Officer may decline 
to grant the application for partition until the question has 
been determined by a competent Court, or he may himself 
proceed to determine the question as though he were such 
a Court.

(2) Where the Revenue Officer himself proceeds to determine 
the question, the following rules shall apply, namely: —

(a) if the question is one over which a Revenue Court has
jurisdiction, the Revenue Officer shall proceed as a 
Revenue Court under the provisions of the Punjab 
Tenancy Act, 1887.

(b) if the question is one over which a Civil Court has juris
diction, the procedure of the Revenue Officer shall be 
that applicable to the trial of an original suit by a 
Civil Court and he shall record a judgment and decree 
containing the particulars required by the Code of 
Civil Procedure to be specified therein.

(c) An appeal shall lie from the decree of the Revenue
Officer under clause (b) as though that decree were a 
decree of a Subordinate Judge in an original suit.

(d) Upon such an appeal being made, the District Court or
High Court, as the case may be, may issue an injunc
tion to the Revenue-officer requiring him to stay pro
ceedings pending the disposal of the appeal.

(e) From the appellate decree of a District Court upon
such an appeal, a further appeal shall lie to the High 
Court if such a further appeal is allowed by the law 
for the time being in force.”

Sub-rule (2) of rule 4 of Order 20 of the Code of Civil Procedure 
which is brought into play by the operation of clause (b) of sub
section (2) of section 117 of the Revenue Act provides that the judg
ment must contain a concise statement of the case, the points for
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determination, the decision thereon and the reasons for such a deci
sion. To say the least, the order of the Subordinate Judge, Patti, 
dated May 9, 1962, is wholly lacking in almost all the requisite parti
culars.

Once it is held that the suit of the appellant could not be dismis- { 
sed as barred by time merely because it was filed beyond the time 
fixed by the Revenue Officer, the order under appeal has to be set 
aside. The learned Additional District Judge is also incorrect in 
observing that the plaint of the title suit could not be presented 
about two years after the order of the Revenue Officer. The order of 
the Revenue Officer had been set aside by the Collector in appeal.
It was restored, as stated above, only on July 15, 1961 by the Com
missioner. Even if it could be said that the title suit should have 
been filed within the time fixed by the Revenue Officer the time in 
this case would have finished only after the expiry of one month from 
the date on which the order of the Commissioner was communicat
ed to Saudagar Singh, if he was not present at the time of the pro
nouncement of the said order. Another apparent error in the judg
ment of the learned Additional District Judge is that he thought that 
Saudagar Singh had filed the application for partition. This obser
vation is admittedly contrary to the facts on record. As stated in 
the opening part of this judgment, the partition proceedings had been 
initiated by Sham Kaur respondent No. 1.

Mr. D. N. Aggarwal has, in my opinion, rightly not pressed the 
other ground on which the Additional District Judge decided the 
case in favour of his clients. The relevant part of paragraph 18-9 of 
the Punjab Land Records Manual is in the following terms : —

“If the revenue officer determines to hear the case himself 
and the burden of proof is on the applicant for partition, 
he should order the applicant to put in by a certain date a 
written statement giving full particulars of his claim. 
Similarly, if the objecting party is the respondent in the 
partition proceedings he should be required to put in a 
written statement by a certain date, giving full particulars - 
of his objections. If either party fails or refuses to obey, 
these instructions, the revenue officer should pass orders 
under Order 8, rule 10 of the Civil Procedure Code (Act 
5 of 1908). On a plaint being presented, he should record 
a brief note stating whether the question at issue is cogni
zable by a revenue Court, section 117 (2) (a) or by a civil
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court, section 117 (2)(b) of the Land Revenue Act, and 
consequently what his future procedure is intended to be. 
Although in case of appeal the appellate court would have 
to decide by what description of court the question was 
really cognizable the note of the revenue officer will 
determine the course of appeal in the first instance and 
thus save both litigants and the appellate court much 
trouble.”

The application of the above-quoted provisions could be invoked 
only if an order had been passed by the Revenue Officer to put in 
a written statement giving full particulars of his claim 

within the time specified by him. No such order was admittedly 
passed as the direction in the instant case was for filing a suit or 
presenting a plaint. Even in a case where a written statement giving 
full particulars of the claim is required to be filed by a certain date, 
all that the Civil Court can do, if the party concerned fails or refuses 
to obey the instructions, is to pass an order under Order 8 Rule 10 
of the Code, i.e. the Court may pronounce a judgment against the 
party who has failed to file his written statement within the time 
allowed to him. The learned Subordinate Judge does not appear 
to have acted, and indeed in my opinion could not have acted, under 
Rule 10 of Order 8 of the Code of Civil Procedure in the circumstances 
detailed above.

No other point hiais been argued before me in this case. For the 
foregoing reasons I would allow this appeal, set aside the judgment 
and decree of the learned Additional District Judge, Amritsar, dated 
May 13, 1963, as well as of the Subordinate Judge, Patti, dated May 
9, 1962, and direct the Subordinate Judge* concerned to proceed to 
hear and dispose of the civil suit filed by Saudagar Singh on merits 
in accordance with law. In view of the fact that the question of law 
involved in the case was res-integra, I leave the parties to bear their 
own costs throughout. For the same reason, I grant a certificate to 
the effect that this is a fit case for further; appeal under clause 10 of 
the Letters Patent.

K.S.K.


