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Before M. M. Kumar & Ajay Kumar Mittal, J.J.
SMT. DEVINDER KAUR,—Petitioner
versies

SMT. RANI CITADDA & OTHERS,

Respondent
Civil Writ Petition No. 8914-CAT of 2004
Tth April, 2007

Constitution of India 1950—Art. 16(44) & 226/227— “Catch
Up Principle” CAT holding that Catch Up Principle would be
available to Respondent No. | and on promotion she would regain
seniority over the petitioner, who promoted against a roster point
belonging to sclheduled caste, original applicant—Respondent No.
2 direct recruited in the General Category and promoted as a Junior
Scale Stenographer—Petitioner belonging to reserved category of
scheduled caste appointed 8 years later—Petitioner promoted as
Senior Assistant subject to qualifying Assistant Grade Examination—
Tentative seniority list showed Respondent No. 1 junior to petitioner
in the cadre of Senior Assistant—Representation filed and
subsequently gradation list challenged in CAT—Application allowed
granting seniority by invoking “Catch Up Principle”.

Held, That Tribunal misrcad the instructions by ignoring the fact
Catch Up Principle was introduced by amendment only on 3 1st January,
1997 and that judgment of the Hon’ble Supreme Court in Union of India
versus Vir Pal Singh Chauhan (J'7) 1995(7) SC 231 was prospective in
operation of infer se seniority of schedule caste scnior in the [ower cadre.
Question to be considered whether promotion of petitioner on the post of
Sentor Assistant without qualifying Assistant Grade Examination. Petition
allowed and matter remanded to Tribunal for determination of the issues.

(Para 12 &13)
H. S. Scthi, Advocalc, for the petitioner.
Rita Kohli, Advocate, for respondent No. 1.

Taishree Thakur, Advocatc, for the respondents No. 3 1o 6.
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M. M. KUMAR, L.

(1) The short question of law raised in the instant petition liled
under Article 226 of the Constitution is whether “catch-up principle” as
propounded in various judgments rendered by Hon’ble the Suprenie Court,
would be applicable so as 1o benefit the original applicant-respondent
No. 1, who is a candidate belonging to General category. The instant petition
is dirccted against the judgment dated 26th May, 2004 (1’-7) rendered by
the Chandigarh Bench of the Central Administrative Tribunal (for brevity,
*the Tribunal ™) holding that the “catch up principle’ would be available o
original applicant-respondent No. 1 and on promotion to the post ol
Assistant in the olTice of Chicf Architect, Department of Urban Planning,
she would regain her scniority over the petitioner who was promoted as
such against a roster point belonging to Scheduled Caste ahead of the
original applicant-respondent No. 1. IFor the aforesaid view, the Iribunal
has placed rcliance on instructions dated 3rd July, 1986
(R-2) and procceded to hold that the original applicant-respondent
No. 1 would be entitled to regain her seniority on the ground that in the
lower cadre of Steno Typist, she was senior to the petitioner. The view of
the ‘I'mbunal is discermible from para 6 and 7 ol the judgement which reads
as under (—

“6. Now, coming to the question of promotion of respondent No.
6 1o the post of Scnior Assistant in 1990, 1t 1s an admitied fact
that the applicant joined as Steno Typist in 1974 and the
respondent No. 6 (Mrs. Devendra Kaur) joined as Steno Typist
in 1983. Thus the applicant was scnior to Mrs. Kaur. [ lowever,
since Mrs. Kaur belongs to SC category, she was promoted
as Scnior Assistant in 1990, by giving her the benefit of
rescrvation of the post of Senior Assistant, whereas the applicant
who was a general category candidate was promoted in her
trn in 1994, The learned counsel for the applicant stared
that prior to 17th June, 1995 the following instructions
governed the seniority of SC candidate vis-a-vis general
canelicares ;-

U« candidate belonging 1o the Scheduled Caste or
Schedule Tribe is promoted to an immediate higher
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post/grade against a reserved vacancy eartier than
his senior general/OBC candidate who is promoted
later to the said immediate higher post/grade, the
general/OBC candidate will regain hix seniority over
such earlier promoted candidate of the SC and ST in
the immediate higher posi/grade.

(7)  These instructions are squarely applicable in the present
case. "The above position was however, later changed by
amending Article 16(4A) of the Constitution right from the datc
ofitsinclusion in the Constitution i.c. 16th June, 1995 with a
view to allow the SC/ST candidatcs to regain the seniority in
the case of promotion by virtue of rule of rescrvation. In the
instructions issued on the subject, the DOP&T inits order dated
21stJanuary, 2002 (Anncxure A-8) in para 41(1)(b) has very
clearty stated that “the above decision shall be efiective from
17th June, 1995.” These instructions have also been reiterated
by the Chandigarh Administration in its lettcr dated 30th March,
1998 (Annexure A-15). As Mrs. Kaur was promoted 1o the
post of Senior Assistant in the year 1990 and the applicant was
promoted in 1994, i.c. prior to the crucial date of 17th June,
1995, the extent instructions prevailing in 1994, which allowed
general candidate to regain histher scniority over an carlicr
promoted SC/ST candidate will be applicable.” (ftalics by us)

(2) ltisalso pertinent to mention that on the basis of the aforcsaid
view expressed by the Tribunal, the gradation list of Senior Assistant
circulated vide letter dated 4th August, 2003 (A-1) was sel aside and
official respondents were directed to accord seniority to the original applicant-
respondent as Senior Assistant over the petitioner in accordance with the
instructions prevailing prior to 17th June, 1995 with all consequential benefits,
including grant of promotion on the post of Superintendent, if she is otherwise
cligible according to the rules.

(3) Inorder to put the controversy in its proper perspective, it
is necessary to notice few facts. The original applicant-respondent
No. 1 is a direct recruit on the post of Steno-Typist and she was appointed
as such on 26th December, 1974. She belonged to General Category
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and was further promoted on the post of Junior Scale Stenographer on 24th
Scptember. 1977, On the other hand, the petitioner, who belongs to
reserved catepory ol Schedule Caste, was appeinted as Steno Typist on
6th January. 1983, which is more than cight years later. Obviously she is
lar junior to the original apphicant in the cadre of Steno-typist. A roster point
vacancy belonging to Scheduled Caste in the cadre of Senior Assistant
became available in October. 1989 and as per the instructions issuced by
the official respondents. all vacant posts were required 1o be {illed up by
31st March. 1990, Accordingly, the petitioner was given promotion as
Senior Assistant on 28th March, 1990 and she joined as such on 29th
March, 1990. IHowever. her promotion order was withdrawn on 26th April.
1990, on the ground that she did not pass the Assistant Grade examination.
She challenged the withdrawal of her promotion order by filing O.A. No,
492-CH of 1990. The Tribunal,—vide order dated 10th April, 1997, sct
asidc the order dated 28th March, 1990 by giving liberty to the ofTicial
respondents 1o issuc [resh Show Cause Notice 1o the petitioner. [ lowever.
the official respondents promoted the petitioner on the post of Scnior
Assistant—rvide order dated 6th June, 1997 (P-2) with cfTect from 29th
March, 1990 with the condition that she would have to qualily Assistant
Grade examination as and when conducted by the Chandigarh Administration.

(4) Theofficial respondents circulated a tentative seniority list
showing the original applicant-respondent No. 1 junior to the petitioner in
the cadre of Senior Assistant. Therealler, the original applicant-respondent
Nao. 1 filed representation against her placement in the seniority list urging
that she deserved o be senior 1o the petitioner. 1t was alleged by the original
applicant-respondent No. 1 that the petitioner has liled representation before
the SC/ST Commission who summoncd the Sceretary ol Chandigarh
Administration. Ul Chandigarh on 24th March, 2003 and on account of
the aforesaid pressure. the petitioner was shown senior 10 her in the
eradation list dated 4th August, 2003, Thercaller, the original applicant-
respondent No. 1 chatlenged the gradation list by filing O.A. No. 731-C11
ol20035. Herapplication has been allowed granied her seniority over and
above the petitioner by invoking the *Catch-up principle” on the basis of
purported mstructions date 3rd July, 1986 (R-2) ats already noticed. 1t is
pertinent to mentton that on the basis of'the seniority shown in the gradation
list. the petitioner was further promoted as Superintendent on 25th August.
2003 (P-6).
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(5) Mr. Il S. Sethi, lcarned counsel for the petitioner has
vchemently argued that the instructions dated 3rd July, 1986 (R-2) did not
have any provision regarding ‘Catch-up principle’. According to the learned
counsel the ‘Catch-up principle’ was incorporated for the first time on 30th
January, 1997 in the instructions dated 3rd July, 1986 on the basis of the
judgment of Hon’ble the Supreme Court rendered in the case of Union
of India versus Virpal Singh Chauhan (1). Mr. Sethi has maintained that
once the ‘Catch-up principle’ has been adopted on 30th January, 1997,
it would not govern the promotion of the original applicant vis-a-vis the
petitioner on the post of Scnior Assistant, which was camed by the petitioner
with effect from 1990 on a roster, Likewisc it would not be available to
the original applicant-respondent No. 1 who become Senior Assistant in
the year 1994. Mr. Scthi has maintained that in any case, the judgment in
Virpal Singh Chauhan’s case (supra) is prospective in nature it would
not apply to thc promotions alrcady carncd in the ycar 1990 by the
petitioncr vis-a-vis the promotion of original applicant-respondent No. 1
made in 1994, Hc has relied upon paras 30 and 31 to argue that the
judgment in Virpal Singh Chuhan’s case (supra) is prospective and not
10 have a retrospective effect. The date of operation of *Catch-up principle’
fixed in the aforesaid paras is 10th l'cbruary, 1995 which again does not
adverscly affect the promotion of the petitioner made in the year 1990 on
the post of Scnior Assistant and that of the original applicant-respondent
No. 1 made in the ycar 1994.

(6) Theleamed counsel also submitted that the instructions dated
30th January, 1997 (R-4) have been withdrawn on 21st January, 2002
(P-8) with cllcet from 30th January, 1997 from its inception. According to
him the aforesaid step was necessitated to enable the State Government
to make provision for giving accelerated roster point promotion to the
member of reserved category along with the aceelerated seniority in view
of the amendment in the Constitution. Thesc two constituents ol promotion
laced with scniority were separated from cach other by the judgments of
Hon’blc the Supreme Court rendered in the cases of Virpal Singh
Chauhan (supra) and Ajit Singh Janjua versus Punjab State (2). 1t has
been laid down in the aforesaid judgements that accelerated promotion

(1) (1995)6 SCC 684 =JT 1995 (7) SC 231
(2)  (1999) 7 SCC 209
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given to members of Scheduled Caste on a roster point was not 1o be
treated as conlerring benelitol aceelerated seniority and a General category
senior candidate in the lower cadre was to regain his seniority over the roster

point promoled. Therefore, the argument raised is that there was no “Cateh-

up principle’ devised before the judgment in Virpal Singh Chatuhan's case
(supra) and. thercfore. the seniority infer se between the Scheduled Caste
candidate and the General category candidate in the cadre of Scnior
Assistant has to be determined on the basis of general principle ol continuous
length ol service. TUhas. thus, been submitted that the view taken by the
ITribunal deserves to be set aside and that of the respondent Administration
is liable to be acceepied.

(7)  Ms. Rita Kohli. lcarned counsel Tor the original applicani-
respondent No. 1 has argued thal the seniority in the cadre ol steno-typist
has to be maintained and on account of longer continuous length of service
the applicant-respondent No. t having been appointed on 26th December.,
1974 descrves o rank senior 1o the  petitioner who was appointed as
Steno-typist on 6th January. 1983, According 10 the learned counsel the
basic seniority has to be protected and mercly because the applicant-
respondent No. 1 has been given promotion on a roster point in 1994 on
the postof' Senior Assistant swwould not mean that the petitioner could steal
march over her without actually working on the post of Assistant by virtue
ol order dated 6th Junc. 1997 (12-2) with efleet [rom 29th March. 1990,
She has stressed that without qualifying the Assistant Grade Fxamination
she many case could not be promoted with eftect from 29th March. 1990
when she was not even eligible for wantofqualitving Assistant Grade Fxam,

(8)  We have heard learned counscl Tor the partics and perused
the paper book along with the record ol the case. We firstly ind it necessary
to sctout the instructions issued.— -vieke oflice Memorandum dated 3rd July,
1986 (R-2). issued by the Department ol Personnel and Training, Ministry
of Personnel. Public Grievances and Pensions. Govemment of India, which
is as under :——

“Subjecet : Senionity-- -Consolidation orders on,

The undersigned is direeted o say that instructions have been issued
by this Department from time to time laving down the principles
for determining seniority of persons uppointed to services and
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posts under Central Government. For facility of reference, the
important orders on the subject have been consolidated in this
Office Memorandum. The number and date of original
communication has been quoted in the margin so that the users
may refer to it to understand fully the contest in which the
order in question was issued.

SENIORITY OF DIRECT RECRUITS AND PROMOTEES

(MHA O.M. NO. 9/11/55-RPS, dated 22nd December, 1959).

2.1

The relative seniority ol all direct recruits is determined by the
order of meritin which they are sclected lor such appointment
on the reccommendations of the U.P.S.C or other sclecting
authority, persons appointced as a result of an carlicr sclection
being senior to thosc appointed as a result of a subscquent
sclection.

Where promotions arc madc on the basis of sclection by a
D.P.C. the seniority of such promotces shall be in the order in
which they are recommended lor such promotion by the
Committce. Where promotions are made on the basis of
scniorily, subject 1o the rejection of the unfit, the scniority of’
persons considered fit for promotion at the same time shall be

~ the same as the relative senionity in the lower lower grade from

2.3

(9)

which thcy arc promotcd. Where, however, a person is
considered as unfit for promotion and is superseded by a junior
such persons shall not. il'he is subsequently found suitable and
promoled, take scniority in the higher grade over the junior
persons who had superseded him.

o5 o ox "

A bare perusal of the atoresaid Office Memorandum would

show that the instructions issucd by the Department of Personnel and
Training from time to time laying down the principles lor determining scniority
of persons appointed to services and posts under the Central Government
were, in lact, consolidated inthe said oflice memorandum. In the instructions
issucd.—vide O.M. No. 9/11/55-RPS. dated 22nd December, 1959 or
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dated 3rd July, 1986, there was no ‘Catch-up principle because it was
probably laid down for the first time by Hon’ble the Supreme Court in the
case of Virpal Chauhan (supra). It was only therealter that the Departiment
of Personncl and ‘Iraining again issucd instructions—vide oflice
memorandum dated 30th January, 1997 (R-4). 1 would be prolitable to
read the instructions in cxtenso

“Subject :—Scniority of SC/ST officers promoted carlicr vis-a-vis
general candidate promoted later.

According to the general principle 5(i) contained in M A OM No.
9/11/55-RPS dated 22nd December, 1959 and Para 2.2 in
DOPT OM No. 22011/7/86-stt. (D), dated 3rd July. 1986
read with DOPT OM No. 20011/5/90-Fsw.(1D), dated 4th
November, 1992, (copy cncloscd) seniority ol a person
regularly appointed to a post according 1o rule would be
dctermined by the order of merit indicated at the time of initial
appointment and seniority of persons promoted (o various prades
shall be determined in the order of selection for such promotion.
Thus, persons appointed through an carlicr selection will enblock
be scnior to those promoted through subscquent selection,

2. The Supreme Court has it its judgment dated 10th October,
1995 in the casc of Union of India versus Virpal Singh
Chuhan etc. (3), held as follows :—

“Lven if a Scheduled Caste/Scheduled ‘I'ribe candidate is
promoted earlier by virtue of rule of reservation/roster
than his senior general candidatc and the senior general
candidate is promoted later to the said higher grade. the
general candidalc regains his seniority over such carlicr
promoted Scheduled Caste/ Scheduled 'Iribe candidate.
The carlier promotion of the Scheduled Caste/Scheduled
Tribe candidate in such a situation docs not confer upon
him seniority over the general candidate even though over
the general candidate is promoted letter 1o that catcgory.™

(3) I 1995(7)SC231
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3. Having rcgard to the above judgment of the Supreme Court, it
has been decided to modify the existing policy of fixing seniority
on promotion on the lines mentioned in para 2 above.
Accordingly, it has been decided to add the following proviso
to general principle 5(i) contained in MHA (now DOPT) OM
No0.9/11/55-RPS, dated 22nd December, 1959 and para 2.2
of this Dcpartment OM No. 22011/7/86-Esst.(D), dated 3rd
July, 1986 . —

“Provided that if a candidatc belonging to the Scheduled Caste
or the Scheduled Tribe is promoted to an immediate higher
post/ grade apainst a reserved vacancy carlicr than his
scnior general/QBC candidate who is promoted later to
the said immcdiate higher post/grade, the gencral/QBC
candidatc_will region his seniority over such carlier
promoicd candidate of the Scheduled Caste and the
Scheduled ‘ITibe in the immediate higher post/prade.”

4. These orders shall tch cfiect from the date of issuc ol this
officc Mcmorandum.™ (EMPHASIS ADDED).

(10) However on 21st January, 2002 (P-B) the said amendment
made in the instructions dated 22nd December, 1959 and oflice Memorandum
dated 3rd July, 1986, was withdrawn with cflcct from 31st January, 1997
itscll keeping in vicw the Constitution (IZighty Fifth) Amendment Act, 2001,
‘The relevant portion of the instructions issued,—vide Office Mcmorandum,
dated 21st fanuary, 2002 (P-8) rcads thus :

“3.  The Government have now decided to negatc the effects of the
DOPT OM, datcd 30th January, 1997 by amending Article
16(4A) of the Constitution from the date of its inclusion in the
Constitution i.e. 17th June, 1995 with a vicw to allow the
government servants belonging to SC/STs to regain the seniority
in the case of promotion by virtue of rulc of reservation. In
other words the candidates belonging to general/OBC category
promotcd later will be placed junior to the SC/ST Government
scrvants promoled earlier even though by virtuc of the rulc of
rescrvation.
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Thercfore. in pursuance of the alorementioned Constitution
(Eighty F1ith) Amendment Act, 2001 it has been decided as
lollows

(1)(a) SC/ST Government Servants shall, on their promotion
by virtuc of rule of reservation/roster be  entitled o
conscquential seniority also and

(b) theabove decision shall be eflected from 1 7th Junc. 1995,

(1) The instructions contained in DOPT OM No. 20011/1/
96 1istt (12), Dated 30th January, 1997 as well as the
clarifications contained in DOP'I'OM No. 20011/2/97-
12st{12). dated 21st March, 1997 shall stand withdrawn
with cllect from 30th January, 1997 itself.

() Scniority of Government servants determined in the light
of OM dated 30th January, 1997 shall be revised as il
that OM was never issued.,

(ivXa) On the basis of the revised seniority, consequential
benetits like promotion. pay pension cte. should be allowed
to_the concerned SC/ST Government Servants (but
without arrcars by applying Principles ol no work no pav).

(b) forthis purposc. scnior SC/S'T Government servants may

be pranted promotion with elfect from the dale of
promotion_of their immediate junior general/QRC
government scrvanis.

(¢} Such promotion of SC/S'T Government servant may be
ordered with the approval of Appointing Authority of the
post 1o which the Government servant is to be promoted
at cach level after following normal procedurc of DPC
(Including consultation with UPSC).

(v) Except seniority other conscequential benelits like
promotion pay cte (including retrial benelits in respect off
those who have alrcady retired allowed to general/QOBC
Government servant by virtue of implementation of OM
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dated 30th January. 1997 and/or in pursuance ol the
dircctions of CAT/Court should be protected as personal
1o them.

5. NXX NNX xxx” (emphasis added)

i (11)  Another aspect of the matter is that *Cateh-up proiciple” has
been laid down in the case of Virpal Singh Chauhan (supra) and the
judgment in that case has been made prospective with effect from 10th
| IFebruary. 1985, IFrom paras 30 and 31 the aloresaid positionis absolutely

clear. which reads (hus :

! =30} 1f the above rules arc observed and followed. there may not

' remain much room lor gricvance on the part of the general

l candidates. While in the very scheme of things. itis not possible
lo give retrospective elfect Lo these rules a fact recognised in
R. K. Sabharwal |(1993) 2SCC 745, the above rules. operated
conjointly. should go a long way in maintaining a balance
between the demands ol 'meritand soctal justice,

31, Shri Rajeey Dhawan, learned counsel for the general candhidates.
pointed oul. what according to him. are the incquitable and
anomalous situations which would follow: if the candidate
appointed/promoted on the basis of rule of reservation is not
confined o reserved posts alone and is allowed to compete lor
general posts as well. In such a situation, he submits. the
rescrved candidate will enjoy vet another third. advantage.
Whenever. it is convenient to him. he will elaim to be considered
lor a reserved postand where itis more convenient 1o him, he
will claim to be considered for a general post. whereas a general
candidate is restricted to general posts alone. Inour opinion.
however. the pleas of the learned counsel cannot simply be
accepted : his submission files in the face ol the established law
ol'the subject.”

(12) The view ol the Tribunal needs to be examined in the light

ol the above facts and priciples. namely, there was no *Catch-up principie’
discernible from the instructions dated 3rd July. 1986. The Imbunal has
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obviously misrcad the instructions by ignoring the act that *Catch-up principle’
was introduced by amendment only on 3ist January, 1997. Therclore., the
view taken by the Tribunal is unsustainable in law. We arc further of the
view that the judgment of Hon’ble the Supreme Court in Virpal Singh
Chauhan’s casc (supra) is prospective in its operation. Therefore, it would
not govern the promotions and the question concerning determination of
inter se the seniority ol the Scheduled Caste promotee on a roster point
viz-a-viz her counterpart General category candidate who was senior.in
the lower cadre. Therefore, the judgment of the ‘Tribunal is liable to be sct
aside.

(13) However, the question which rernains to be considered is
whether promotion of the peitioner on the post of Scnior Assistant.—vide
order dated 6th Junc, 1997 from a retrospective date 0f29th March, 1990
is in order. It has been argued that the petitioner was promoted as Scnior
on 28th March, 1990 on a roster point. This promotion was withdrawn
in less than a month on 26th April, 1990 on the ground that she was not
qualificd because she did not pass the Assistant Grade exam. which is
csscntial qualification for promotion. I that be so then how could she be
promoted with ciTecet from 29th March, 1990 apain ? The question necds
to be determined is whether a candidate like the petitioner would the cligible
[or promotion on the post of Senior Assistant without quali fying Assistant
Grade examination. There are no pleadings to this elfect and. therelore. the
partics have to be sent back belore the Iribunal.

(14)  As ascquet to the above discussion, the instant petition
succceds. The order of the tribunal is set aside and the matter is remanded
back to the Tribunal for determination of the issuc highlighted in para 13.
The parties arc given liberty to filc additional plcadings on the question
concerning legal validity of the order dated 6th Junc, 1997 giving promotion
to the petitioner with effect from 29th March, 1990 when the petitioner had
not acquired requisite qualilication of passing Assistant Grade examination.
The partics shall appear belore the Tribunal on April 25, 2011

(15) The petition stands disposed of in the above terms.

M. JAIN



