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Before Paramgjeet Singh, J,
SANJIV NAGPAL.
versus
ATULSHARMA—Respondent
CRMM No.M-3011 of 2013
April 12,2013

Code of Criminal Procedure, 1973 - 5.304 & 482 - Negotiable
Instruments Act, 1881 - 8.138 - Complainant in proceedings u/s 138
N.I. Act, not cross-examined by counsel for accused despite a number
of opportunities - Cross examination closed by order - High Court
set aside/quashed the order of trial court and allowed cross-
examination holding that veracity of statement of complainant can
only be tested through cross-examination - Petition allowed.

Petitioner

Ield, that perusal of the zimni ordcrs shows that on various datcs,
counsel for the petitioncer did not appear, meaning thereby the petitioner
remaincd unrepresented on various dates. Fair trial is a necessity specifically
in criminal justice system where the right to life and liberty is involved.

(Para 9)

Further held, that] am of the view that cross-cxamination is the

only method by which the accused may dircctly challenge the veracity of

the accusation against him. 1t is onc of the fundamental and important ri ghts
given Lo the accused in the criminal justice systent.

(Para 10)

Further held, thatin view of the above. this Court is of the view

that no prcjudice will be caused to the complainant il an opportunity is
granted to the petitioner to cross-cxamine CW 1 and other complainant |
witnesscs as they arc yet to be examined by the complainant. However, |

the petitioner can be burdened with cost to compensate the complainant
in this regard.

(Para 1)
Rajiv Kataria, Advocate, for the petitioner:

‘Tapan Yadav, Advocate, for the respondent.
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PARAMJEET SINGH, J.

(1) A case was initiated on a criminal complaint under Section 138
of the Negotiable Instruments Act wherein the petitioner was summoned
for dishonour of chequc amounting to Rs. 4.40 lacs.

(2) Afier appearance of the petitioner, casc was fixed for cxamination
of thc complainant witnesses. The examination-in-chicfof thc complainant
was submitted by way of affidavit on 12.2.2012 and thc casc was dcferred
10 27.1.2012 for cross-cxamination. Numbcr of opportunities were provided
to the petitioner for cross-cxamination of complainant CW 1. Ultimately vide
order dated 12.12.2012, when the counsel for the petitioner was not
present, cross-examination of CW was ordered to be “nil’. Petitioner 1s
aggricved against this order. Hence, this petition.

(3) In pursuancc of the notice of motion, the complainant/
respondents appeared and submitted reply denying the averments madc in
the petition and the main objection of the respondents is that petitioner has
been given adequate opportunitics to cross-examinc the complainant but
his counscl did not appcar to cross-cxamine the complainant, so his cross-
cxamination has been correctly shown as ‘nil’.

(4) Learned counsel for the petitioner vehemently argued that on
CW 1-complainant had tendered his affidavit in cxamination-in-chief and no
other witnesses of the respondents were present. For that reason the cross-
cxamination could not be done. He has made rcference to the zimni orders
of various datcs. In zimni order dated 15.2.2012 it is mentioned that no
CW is present and last opportunity was granted to the complainant. On
28.2.2012 and 22.3.2012 also no CW was prcsent. On 12.4.2012, casc
was fixed for cross-examination of complainant/CW 1. No other CW was
present. In this manncr a number of opportunitics werc granted to the
complainant, only complainant remained present but no other witness was
present. Though, the counsel for the petitioner has not controverted that
there was lapse on the part of the petitioner’s counscl for cross-examination
of CW1 but for that reason petitioner should not suffcr. Petitioner being
an accuscd has a right to crossexaminc the CWs. Necessity of testing by
cross-cxamination the veracity of truth is fundamental principle and a vital
fcaturc of law of evidence, the accused cannot be denied his right to cross-
examinc the complainant witnesses. Cross-cxamination of CW is the only
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opportunily to the accused to present the facts, inferences and impressions
by questioning he veracity of the statement of the witness and also 1o sct
up the plea ol defence. As such when the counsel was not present. it is
the duty of the Court also to assign a legal aid counsel for the accused.
who remains unrepresented during the trial as opportunity (o cross-cxamine
is a nceessity. When the casc was taken up on 12.12.2012. there was no
counsel representing the petitioner/accused. As such it was the duty of the
Court to assign a legal aid counscl for him. In these cireumstances. learned
counscl for the petittoner prays that an opportunity Lo cross-examine the
complainant may be granted otherwise the right ol the petitioner will be
prejudiced. The complainant can be compensated with cost as the complaint
under Scction 138 of the Negotiable Instruments Act is a quasi-civil nature
disputc.

(5) Lcarned counsel for the respondents vehemently opposcd the
contentions raised by the learned counsel for the petitioner and submitted
that for almost one year CWI-complainant was not crossexamined by the
counscl for the petitioner. For that reason, petitioner is not entitled to any
rchief,

(6) I'have considered the rival contentions raised by the lcarned
counscl for the parties and perused the hle.

(7} Perusal of order dated 12.12.2012 clearly indicates that on that
datec only CW 1 Atul Sharma-complainant was present. No other CW was
present, his cross-cxamination was ordered to be nit and the casc was
adjourned for cxamination of CWs for the next dale.

(8) It would be pertinent to mention here that cross-cxamination
is crucible mwhich the reliability of the complainunt evidence is to be tested.
Itis also taken care of in the eriminal justice system that piccemcal evidence
of compluainant’s witnesses is not generally allowed. Material withesses are
allowed to be examined on one date. The crossexamination is the only
method by which the accused may directly challenge the veracity of the
complainant witnesses and it is onc of the fundamental and important rights
ol'the accused. On the date when cross-examination of the complainant
witness was treated as nil. petitioner remained unrepresented. In vicew of
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provisions of Scction 304 Cr.P.C., when the accused remains unrcprescnted
thc Court should consider providing him the legal aid counscl at the State
expensces orassign amicus curiac. The entitlement to free Iegal aid counscl
1s not dependent on the accused making an application to that effcct and
the Courtis obliged to inform the accused of his right to obtain free lagal
aid. '

(9) Perusal ofthe zimni orders shows that on various dates, counscl
for the petitioner did not appear, meaning thereby the petitioner remained
unrepresented on various dates. Fair tnal is a nceessity specifically in
criminal justice system where the right to life and libertyis involved.

(10) Tamofthe view that cross-cxamination is the only method
by which the accused may dircetly challenge the veracity of'the accusation
against him. Itis onc ol the fundamentat and important rights given tothe
accuscd i the criminal justice system.

(11} Ir.view ofthe abovce, this Court is of the view that noprejudice
will be caused to the complainant if an opportunity is granted o the petitioner
to cross-examine CW1 and other complainant witnesscs as they are yet
to be examined by the complainant. However, thepetitioner can be burdencd
with cost to compensate the complainant inthis regard.

(12) Inthe peculiar facts and circumstances oi'the case, petition
1sallowced. Petitioner is burdened with costs of Rs. 15.000/- out of which
Rs.2.000/- shall be given to the complainant and Rs.13,000/- shall be
deposited by the petitioner with the State Legal Services Authority, Union
Territory. Chandigarh.

(13) Partics are dirccled 1o appear belore the trial Court on
1.5.2013. Onc opportunity shall be granted to the petitioner 1o crossexamine
the complainant-CW 1. The trial Court will summon CW 1 and it will be the
responsibility »f the petitioner Lo engage counsel and crossexamine the
complainant/CW1 on the date, which is to be fixed by the trial Court. In
casc the petitioner remains unrepresented, the Court shall assign a tegal aid
counscl. Thereaficer, [urther proceedings shall continuc in accordance with
law.

PS. Bajwa



