
Ranjit Singh v. Gurnam Singh & another
. (V.S. A.ggarwal, J.)

247

Reliance was placed on the decision rendered in the case of The 
Sree N arayana D harma Sangam  Trust vs. Sw am i Prakasananda  
& Ors. (3). There is not dispute with the said proposition. B ut herein, 
the said order is not being set aside. Only fresh w ritten  s ta tem en t is 
perm itted  to be filed which was the rig h t of the petitioners and had 
not been waived. The said decision will not come to the rescue of 
the respondents.

(17) For these reasons, the revision petition  is accepted and 
the im pugned order is set aside. The petitioners are allowed to file 
th e ir w ritten  s ta tem en t to the p lain t th a t has been re-presented.
S .C .K .

Before V. S. Aggarwal, J  
RANJIT SINGH,—Petitioner 

versus
GURNAM SINGH & ANOTHER,—Respondents 

C.R. No. 674 of 1998 
22nd Septem ber, 1998

Code o f C ivil Procedure, 1908— Order 9 R 1 .8— Once su it 
dism issed under order 9, rule 8—P la in tiff debarred from bringing  
a fresh  su it in respect o f same cause o f action— Provisions are 
mandatory.

Held  th a t  if there  is a continuous cause of action, th en  second 
su it would not be barred. Otherwise, w ith respect to the earlier cause 
of action a second suit is barred, if the earlier su it had been dismissed 
under order 9, rule 8 of the Code. Of course, it is not a decision on 
m erit and will not operate as res jud ica ta  bu t filing of su it will not 
be perm issible.

(Para 13)
Code of Civil procedure, 1908—O rder 9, R l. 8—E arlier su it 

for injunction— If  second su it also for injunction on sim ilar th re a t 
then  subsequent su it will not be barred.

Held th a t  the earlier su it was for injunction also. Seeking of 
an  injunction, indeed, is a continuous cause. If  sim ilar th re a t comes

(3) J.T. 1997 (5) S.C. 100
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subsequently, in  th a t event, subsequent su it will not be barred . To 
th a t extent, the  order of the tr ia l  Court would be justified.

(Para 14)
Sunil Chadha, Advocate for the Petitioner 
Sum eet M ahajan, Advocate for the Respondent 

JU D G M EN T
V.S. Aggarwal, J.

(1) R an jit S ingh p e titio n e r has filed th e  p re sen t rev ision  
petition  directed against the order passed by the Civil Judge (Junior 
Division), Ludhiana, dated 15th November, 1997. By v irtue  of the 
im pugned order, learned tr ia l court had dism issed the application 
filed by the petitioner.

(2) The re lev a n t fac ts  a re  th a t  th e  re sp o n d e n t-p la in tiff  
G urnam  Singh had filed a civil su it for declaration th a t he is the 
owner in  possession of the house in the site p lan  and for perm anen t 
injunction restra in ing  the petitioner and another from dispossessing 
or in te rfe rin g  in  the possession of the  respondent-p laintiff. The 
petitioner had filed an application th a t  the previous su it filed by 
respondent-plaintiff G urnam  Singh had been dismissed under O rder 
9 Rule 8 of the Code of Civil Procedure (for short “the Code”) and, 
therefore, the second su it on the same cause of action is barred. 
L earned tr ia l  Court dism issed the application holding th a t  after 
in stitu tin g  the suit, respondent-p laintiff had am ended the p la in t 
and added p arag raph  7A by v irtue of which he has challenged the 
sale deed in favour of petitioner and, therefore, cause of action was 
s ta ted  to be different1! The tr ia l  Court held th a t under order 9 ru le 8 
of the Code the su it was not barred. Aggrieved by the same, p resen t 
revision petition  has been filed.

(3) To apprecia te  th e  question  in  controversy, it becomes 
necessary to see the n atu re  of the suit ea rlie r filed and the p resen t 
suit. In  th is regard  there  was no d ispute a t the bar.

(4) Adm ittedly, respondent-p laintiff had ea rlie r filed a civil 
su it for declaration  and injunction and th e re in  following re lief was 
prayed.

“It is, therefore, prayed th a t a decree for declaration  to the 
effect th a t the p la in tiff is owner in  possession of the House
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bearing M unicipal No. B. XXII-731/1 shown red in  the p lan  
attached  and bounded as under :—

E a s t : S treet, W e s t: Arjun Singh, N orth : S treet, South 
: H arbihajan S ingh, s i tu a te d  in  M ohalla  C het 
N agar, M illerganj, L u dh iana ; and  p erm an en t 
in ju n c tio n  r e s t r a n in g  th e  d e fe n d a n t from  
in te rfe r in g  in  th e  p eacefu l p o ssessio n  of th e  

,p la in t i f f  an d  d isp o ssess in g  h im  forcib ly  and  
illegally and fu rth er from alienating  the same by 
way of sale, mortgage, gift, lease or in any o ther 
m anner w hatsoever the p roperty  fully deta iled  
above be passed  in  favour of the p la in tiff  and  
against the defendant w ith costs. Any o ther relief, 
additional or a lternative to which the p la in tiff is 
found entitled  to, in the circum stances of the case, 
may also be g ranted  in favour of the plaintiff.”

(5) The said su it was contested and came up for hearing  on 
10th May, 1990, whereupon when none was p resen t on behalf of 
the p resen t respondent, the same was dism issed under order 9 rule 
8 of th e  Code. The lea rn ed  Sub Ju d g e  p assed  th e  following 
o rd e r :—

“P re s e n t : None for the parties.
Counsel for the defendant.
It is already 12.55 p.m. Hence, the su it is dism issed in default 

of appearance of the p lain tiff under order 9 Rule 8 C.P.C. 
File be consigned to the record room.

Announced. Sd/-S.J.I.C. 10/5/90”
’ (6) In  the year 1994, respondent-plaintiff institu ted  a fresh
su it for declaration and injunction against Surjit Singh respondent 
No. 2. The property was the same and he claimed sim ilar relief which 
reads as under :—

“It is, therefore, prayed th a t  the su it of the p la in tiff for a 
declaration th a t the p lain tiff is the owner in  possession of 
House No. B.XXII-731/1 (old) B.XXII-3461 (New) shown 
red in  the site p lan  attached  and bounded as follows :—

N orth : House of A rjun Singh, South : Road, E ast : 
S tree t and W est : S treet s ituated  in Chet Singh
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N agar, Ludhiana; and for a p erm anen t injunction 
restra in in g  the defendant, his servants, agents or 
assignees from dispossessing or in terfering  in the 
peaceful possession of the p la in tiff over the said 
house or a lie n a tin g  th e  sam e, m ay k ind ly  be 
decreed w ith  costs against the defendant.

Any o ther or a lternative  re lief to which the p la in tiff be 
found entitled  to, be also aw arded to the p laintiff.”

(7) Respondent No. 2 subm itted before the C ourt th a t  second 
su it was not m aintainable and th a t  he has already sold the property  
to the petitioner. R espondent-plaintiff subm itted an application and 
am ended the p laint. He added a new p arag rap h  7A in  the p la in t 
and following re lief was claimed :-—

“It is, therefore, prayed th a t  the su it of the p la in tiff for a 
declaration  th a t  the p lain tiff is the owner in possession of 
House No. B.XXII-731/1 (Old) B.XXII-3461 (New) shown 
red in the site p lan  a ttached  and bounded as follows :—

N orth  : House of A rjun  Singh, South  : Road, E as t : 
S tree t and W est : S tree t situa ted  in  Chet Singh 
N agar, Ludhiana;

A nd fo r a p e rm a n e n t  in ju n c tio n  r e s t r a in in g  th e  
defendants, th e ir  servants, agen ts or assignees 
from dispossesing or in terfering  in the peaceful 
possession of the p la in tiff over the said house or 
alienating  the same, may kindly be decreed w ith 
costs against the defendants.

Any o ther or a lternative  re lief to which the p la in tiff be 
found en titled  to, be also aw arded to the p laintiff.”

(8) I t  is on the s treng th  of these facts th a t  it has been urged 
and vehem ently argued by the petitioner’s counsel th a t  the second 
su it based on the same facts is barred  and is not m aintainable. 
Reference obviously is being made to order 9 rule 9 of the Code 
which is being reproduced below for the sake of facility :—

“9. Decree against p lain tiff by default bars fresh su it-(l) where 
a su it is wholly or p a rtly  d ism issed u nd er ru le  8, the  
p la in tiff shall be precluded from bringing a fresh  suit ip  
respect of the same cause of action. B ut he may apply for 
an order to set the dism issal aside, and if he satisfies the 
C o u rt t h a t  th e re  w as su ff ic ie n t cau se  fo r h is  non- 
appearance w hen the su it was called on for hearing, the
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Court shall make an  order setting aside the dism issal upon 
such term s as to costs or otherwise as it th inks fit, and 
shall appoint a day for proceeding w ith  the suit.

(2) No order shall be made under th is rule unless notice of the 
application has been served on the opposite party .”

(9) From  the aforesaid it is clear th a t once a su it has been 
dism issed under O rder 9 Rule 8 of the Code, th en  the p la in tiff is 
debarred  from bringing a fresh su it in  respect of the same cause of 
action. The provisions are m andatory in  natu re . The scope of order 
9 Rule 8 of the Code has been considered a num ber of tim es by the 
d ifferent Courts. There is little  controversy. In  the case of Behari 
Lai vs. M angat Ram  Kohli (1), w hen the p lain tiff did not appear 
and the  su it was dism issed under order, 9 Rule 8 of the Code, th en  
it was held th a t  the subsequent su it w ith  respect to the same cause 
is barred  and the court in  p arag raph  5 of the judgem ent held as 
under :—

“.....In  the p resen t case the earlier su it of the p la in tiff was
tried  by a civil court on a p la in t on which the court-fee 
had been paid. The C.P.C. will apply in its entirety . I t  was 
dism issed under 0.9 R. 8 because the p la in tiff was not 
p resen t on the date of hearing. Therefore, a fresh  su it on 
the same cause of action was barred  under Rule 9.”

(10) This Court in  the case of Mst. Jogindef Pal K aur and  
another vs.G urdia l S ingh  and others (2), was concerned w ith  a 
case w here a su it was filed for partition . I t  was held th a t even if 
earlier su it was dismissed, still once it is a continuous rig h t a second 
su it  could  be filed. S uprem e C ou rt in  th e  case of 'T he Gaya 
M unicipality  vs. Ram Parsad B hatt & Anr. (3) held th a t if the cause 
of action in  the second su it is the same as th a t on which the previous 
su it was based, the second su it is barred. A second su it on the same 
cause of action is. not m aintainable.

(11) The leading case on the subject is the decision of the 
Suprem e Court in  the case of Suraj R attan  Thirani and others vs. 
Azam abad Tea Co. Ltd. and others(4) The scope of order 9 Rule 8 
and 9 has been considered. I t  was held th a t m erely because the

(1) A.I.R. 1964 Allahabad 36
(2) 1986 P.L.J. 182
(3) 1967 II S.C. Weekly Reporter 823
(4) A.I.R. 1965 S.C. 295
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property  had been transferred  will not perm it the party  to claim 
th a t  a new cause of action  had arisen . The Suprem e C ourt in 
p arag raph  25 of the judgm ent held as under :—

“..........We are not however im pressed by the argum ent th a t
the b ar imposed by O. IX, R.9 creates merely a personal 
b ar or estoppel against the p articu la r p la in tiff suing on 
the same cause of action and leaves the m a tte r a t large for 
those claiming under him. Beyond the absence in O. IX, 
R. 9 of the words referring  to “to those claim ing under the 
p la in tiff’ there  is nothing to w arran t th is argument'. I t  has 
n either principle, nor logic to.commend it. I t is not easy to 
com prehend how A who had no righ t to bring a  su it or 
ra th e r  who was debarred  from bring ing  a su it for the 
recovery of property  could effect a transfe r of his rig h t to 
th a t property  and confer on the transferee a r ig h t which 
he was precluded by law from asserting .”

(12) T hereupon, following fu rth e r  findings were given in 
parag raph  29 and 30 of the judgm ent :—

“29. A cause of action is a bundle of facts on the basis of 
which relief is claimed. If  in addition to the facts alleged in 
the first suit, fu rth er facts are alleged and re lief sought on 
th e ir basis also, and he explained the additional facts to 
be the allegations about possession and dispossession in 
Octobar, 1934, th en  the position in law was the en tire  
complexion of the su it is changed w ith  the resu lt th a t  the 
words of O. IX, R. 9 “in respect of the same cause of action” 
are not satisfied and the p lain tiff is en titled  to reag ita te  
the en tire  cause of action in the second suit. In  support of 
th is subm ission, learned counsel invited our a tten tio n  to 
certa in  observations in a few decisions to which we do not 
consider it necessary to refer as we do not see any substance 
in the argum ent.”

“30 We consider th a t the test adopted by the Judicial Committee 
for determ ining the identity  of the causes of action in two 
su its in M ohammed Khalil K han vs. M ahbub Ali Mian, 75 
Ind App 121 ; (AIR 1949 PC 78) is soh?id and expresses
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correctly the proper in terp retation  of the provision. In  th a t 
case S ir M adhavan Nair, a fter an exhaustive discussion 
of the m eaning of the expression “same cause of action” 
which occurs in a sim ilar context in p ara  (1) O. II R. 2 of 
the- Civil Procedure Code observed :

“In considering w hether the cause of action in the subsequent 
su it is the same or not, as the cause of action in the previous 
suit, the te s t to be applied is th a t the causes of action in 
the two suits in substance—not technically—identical ?”

(13) I t  is obvious from the precedents quoted above th a t  if 
there  is a continuous cause of action, then  second su it would not be 
barred. Otherwise, w ith respect to the earlier cause of action a second 
su it is barred, if the earlier su it had been dism issed under order 9 
Rule 8 of the Code. Of course, it is not a decision on m erit and will 
not operate as res judicata bu t filing of su it will not be perm issible.

(14) In  th e  p re s e n t  case in  h an d , e a r l ie r  s u i t  w as for 
injunction also. Seeking of an injunction, indeed, is a continuous 
cause . If  s im ila r  th r e a t  com es su b seq u en tly , in  th a t  ev en t, 
subsequent su it will not be barred. To th a t  extent, the order of the 
tr ia l Court would be justified.

(15) B ut w ith  respect to the  contention  th a t  respondent- 
p la in tiff is entitled  to declaration, indeed, second su it p erta ins  to 
the same dispute and sim ilar allegations, when such is the position, 
o rder 9 Rule 9 of the Code would bar the second suit. The petitioner 
had stepped into the shoes of respondent No. 2. The respondent- 
p lain tiff has no righ t to challenge the sale. The cause of action as 
in Suraj R attan  Thirani's case (supra) will not be made out merely 
because a new purchaser has come. Consequently, to th a t extent, 
second su it would be barred. It could only continue w ith respect to 
the injunction prayed for by respondent-plaintiff No. 1.

(16) For these reasons, the revision petition is partly  allowed. 
I t  is directed th a t  the su it can only continue w ith respect to the 
injunction prayed by respondent No. 1 plaintiff.
J .S .T .


