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Before Permod Kohli, J  

DR. SW ARAN SH A RM A — Petitioner 

versus

STATE OF HARYANA & A N O TH ER— Respondents 

C. W.P. No. 12339 o f  2005 

29th  August, 2007

Constitution o f  India, 1950— Art. 226—Indian Red Cross 
Society and St. John Ambulance Association, District Branch, 
Yamuna Nagar Staff Rules o f  2002—Petitioner appointed as a doctor 
in Red Cross Society—Superannuation at the age o f  58 years—2002 
Rules provide that Society may retain an employee beyond 58 years 
o f  age up to age o f  60 years with prior approval o f  President—  

Society allowing petitioner to continue in service and recommended 
fo r  extension o f  her services up to age 60 years to D.H.S.—Director 
informing that in event o f  retention in service beyond 58 years o f  
age, no salary will be paid by Government and society will bear 
expenses in respect o f  such employee—Respondents declining salary 
to petitioner fo r  period o f  overstay beyond 58 years and also making 
recovery on account o f  selection grade wrongly granted— Challenge 
thereto—Society itself retaining petitioner after superannuation, 
paying salary and other allowances and recommending her case to 
Government—No misrepresentation on part o f  petitioner—Since 
petitioner performed duties during extended period o f  employment 
she is entitled to salary fo r  that period—Release o f  selection grade 
not on account o f  any fraud attributed to petitioner—Action o f  
respondents in effecting any recovery after a period o f  15 years on 
account o f  alleged excess payment o f  salary not sustainable in law—  

Petitioner also held entitled to all post retiral benefits as are available 
to employees under State Government—Petition allowed.

Held, that, the respondents’ society retained her after superannuation, 
continued to pay salary and other allowances and recom m ended her case 
to the State Government. It clearly indicates that the society o f  its own and 
without any m isrepresentation on the part o f  the petitioner allowed her to
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continue in service. It is only w hen the Director Health Services, Haryana 
inform ed the society that in the event o f  extension, the society will have 
to bear the expenses o f  retention in  service o f  the petitioner, pe titioner’s 
extension was term inated and she w as m ade to retire on 10th February, 
2005. Since the petitioner has perform ed the duties during the extended 
period o f  em ploym ent, she is entitled to  salary for this period.

(Para 7)

Further held, that as far as the o ther aspects o f  paym ent o f  post 
retiral benefits is concerned, the petitioner has brought on record Resolution 
N o. 5. Respondents have not denied the passing as well as the adoption 
o f  such resolution. The resolution N o. 5 adopted by the society provides 
for paym ent o f  all allowances o f  leave and travel and also the pay  scale. 
In view  o f  Resolution No. 5, petitioner is entitled to all the post retiral 
benefits as are available to the employees under State Government. Therefore, 
petitioner is entitled to gratuity as per the provisions o f  Payment and Gratuity 
Act, 1972, leave encashment as provided to State Government employees 
and also provident fund contribution.

(Paras 7 & 8)

Further held, that adm ittedly the petitioner was allow ed to draw 
the alleged excess salary right from  1st May, 1989 and her pay fixed 
accordingly. She continued to receive selection grade till her retirement i.e. 
on 10th February, 2005. During the period she was in service, no objection 
w as ever raised nor any recovery sought from  her. It is not the case o f  the 
respondents that selection grade w as released in favour o f  the petitioner 
on account o f  any fraud attributed to her.

(Para 8)

Puneet Jin d a l,/for the petitioner.

M. S. Sindhu, D A G  Haryana, fo r  respondent No. 1.

Rajesh Khurana, A dvocate fo r  respondent No. 2.

PERMOD KOHL1 (ORAL)

(1) The petitioner, was appointed as a lady doctor by the Secretary, 
District Red Cross Society, Ambala for the Family Welfare Planning Centre,
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Yamuna Nagar with effect from 25th June, 1975,— vide appointment letter 
dated 25th June, 1975. Her engagement continued till 10th February, 2005 
when the petitioner was finally retired from service. It is not in the dispute 
that the norm al date o f  superannuation in the R ed Cross Society at the 
relevant tim e was 58 years. The society fram ed and adopted the rules, 
namely, Indian R ed Cross Society and St. John A m bulance A ssociation, 
District Branch, Yam una N agar S taff Rules o f  2002 w hich, inter alia, 
provide as under :—

“Superannuation and Retirem ent:

11. A n em ployee shall retire on attaining the age o f  58 years. He 
may, however, be allow ed to w ork up to the age o f  60 years 
by the appointing authority, i f  his perform ance is satisfactory 
and he is physically fit. N o extension beyond 60 years shall be 
given except with the prior approval o f  the P residen t:

Provided that an employee may seek voluntary retirement 
before attaining the age o f  58 years, after completing 20 years 
service, and giving 3 months clear notice o f  his intention to do 
so. In that case, he shall be entitled to benefits adm issible to 
him  under the Rules according to his length o f  serv ice:

Provided that an employee, may, how ever be perm itted 
to w ithdraw  his notice w ith the approval o f  the com petent 
authority.

The date o f  retirem ent o f  the em ployees except those 
w hose date o f  birth  falls on the 1 st day o f  m onth, w ill be the 
afternoon o f  the last day o f  the month, in which the date o f  their 
retirement falls instead o f  the actual date o f  their superannuation, 
hi the case o f  those employees whose date o f  birth falls on the 
1 st day o f  the month, the date o f  retirement will be the afternoon 
o f  the day o f  the month preceding the m onth their date o f  birth 
fells.”

12. a n d l3 .x x x  xxxx xxxx xxxx

14. Employee o f  the Society/Association shall be entitled to
leave as per Haryana Government Leave Rules.”
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(2) A  bare perusal o f  these rules indicates that the society may 
retain an em ployee beyond 58 years o f  age up to the age o f  60 years with 
the prior approval o f  the President. The petitioner attained the age o f  
superannuation i.e. 58 years on 31 st October, 2004. However, the society 
continued the petitioner and recom m ended for extension o f  her services 
up to the age o f  60 years to the D irector H ealth  Services, Haryana. It 
appears that the society was getting grant-in-aid and thought it proper to 
seek approval o f  the  D irector Health Services, Haryana. The D irector 
H ealth Services,— vide its letter dated 9th February, 2005 inform ed the 
society that in  the event an employee is to be retained in service beyond 
the 58 years o f  age then no salary will be paid  by  the State Governm ent 
and, society w ill bear the expenses in respect o f  such employee. This 
decision was com m unicated to the petitioner on  10th February, 2005.

(3) The petitioner approached this court seeking a direction for 
payment o f  salary and other post retiral benefits in CW P No. 6001 o f2005, 
a D ivision B ench o f  this Court disposed o f  this w rit petition  w ith the 
following directions:—

“After hearing the learned counsel for the petitioner, we dispose 
o f  this writ petition with a direction to respondent No. 2 to take 
a decision on the representations Annexures P-5 , P-8 and P- 
9, within a period o f  three months from the date that a certi fied 
copy o f  this order is supplied to him. In case the petitioner’s 
claim is to be denied, the respondent shall pass a speaking and 
w ell reasoned  o rder and com m unicate  the sam e to the 
petitioner.”

(4) In furtherance to the directions o f  this Court in the aforesaid 
judgm ent dated 12th April, 2005, respondents have passed the order dated 
4th July, 2005, declining the salary to petitioner for the period o f  overstay 
beyond 58 years o f  age. However, the claim for CPF amount was accepted 
w ith the condition that recovery, i f  any, w ill be deducted on account o f 
discrepancy in  pay  scale. The D irector H ealth Services also issued a 
com m unication dated 9th February, 2005 to the Secretary, Red Cross 
Society whereby certain recoveries have been ordered from the emoluments 
o f  the petitioner on the ground that the petitioner has been granted selection 
grade o f  Rs. 4 ,100— 5,300 w ith effect from  1st May, 1989 w hereas this
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pay scale was adm issible w ith effect from 1st January, 1998. This grade 
is payable to only 20%  officers working on cadre posts. There is only one 
post o f  M edical Officer at the Centre to whom  this grade is not admissible. 
This letter further indicated that the petitioner is entitled to ACP benefit with 
effect from  1 st January, 1998 instead o f  1 st January, 1996. The petitioner 
is aggrieved o f  the aforesaid tw o com m unications i.e. 9th February, 2005 
w hereby recovery is sought to be m ade from her and the com m unication 
dated 4th July, 2005,— vide which her claim regarding pay fixation has been 
rejected.

(5) The petitioner has brought on record resolution No. 5 passed 
by  the society w herein the em ployees o f  the society are to be governed 
by the Punishm ent and A ppeal Rules as are applicable to the em ployees 
o f  the State Government. Similarly, the em ployees o f  the Society are also 
entitled to the allow ance o f  leave and travel as are prevalent in H aryana 
Government and even the pay scale payable to the employees are the same 
as are meant for the State o f  Haryana. The claim o f  the petitioner is resisted 
by  the State o f  H aryana as also by  the Society on the grounds indicated 
in  the  im pugned  o rd er d a ted  4 th  Ju ly , 2005 and  le tte r  da ted  
9th February, 2005.

(6) I have heard learned counsel for the parties.

(7) The petitioner has two kinds o f  claim; one salary for the period 
from  1st Novem ber, 2004 till 10th February, 2005, the period when the 
petitioner continued in service beyond 58 years o f  age and second; recovery 
from her post retiral dues. Admittedly, during this period the petitioner was 
m ade to work. The respondents have extracted w ork from  her. It is not 
the case o f  the respondents as the petitioner continued in service beyond 
58 years o f  age on account o f  any kind o f  fraud, and/or m isrepresentation 
on her part. To the contrary, the respondents’ society itself retained her after 
superannuation, continued to pay  salary and other allow ances and 
recom m ended her case to the State G overnm ent. It clearly indicates that 
the society o f  its own and w ithout any m isrepresentation on the part o f  the 
petitioner allowed her to continue in service. It is only w hen the D irector 
Health Services, Haryana informed the society that in the event o f  extension, 
the society w ill have to bear the expenses o f  retention in service o f  the 
petitioner, petitioner’s extension was terminated and she was m ade to retire
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on 10th February, 2005. Since the petitioner has perform ed the duties 
during the extended period o f  employment, she is entitled to salary for this 
period. A s far as the other aspects o f  paym ent o f  post retiral benefit is 
concerned, the petitioner has brought on record the Resolution No. 5. 
R espondents have not denied the passing as well as the adoption o f  such 
resolution. O nly objection raised by the society is that the petitioner was 
serving on a project and is governed by the service conditions o f  Scheme 
o f  the project. Under this project, she is not entitled to leave salary, gratuity 
or any other post retiral benefits which are payable to the State Government 
employees. The order o f  the appointment o f  the petitioner refers to the terms 
and conditions dated ISthFebruary, 1975. N one o f  the parties placed on 
record this letter to indicate as to w hat w ere the term s and conditions for 
the appointm ent o f  the petitioner. The resolution No. 5 adopted by the 
society provides for payment o f  all allowances o f  leave and travel and also 
the pay scale.

(8) Learned counsel appearing for the State has referred to para 
6 o f  the reply wherein reference is m ade to Indian Red Cross Society and 
St. John Am bulance Association, D istrict Branch (Yamuna Nagar), S taff 
Rules, 2002. In this, it is m entioned that the services o f  the staff employed 
in different project o f  Red Cross, Yamuna Nagar which will run by grant- 
in-aid received for Red Cross Society, Yam una Nagar from Haryana 
G overnm ent o r G overnm ent o f  India, N ew  Delhi, shall be governed by 
Rules o f  services o f  employees under grant-in-aid scheme. It further clarifi es 
that their services shall continue as long as the grant exists. This rule does 
not in any m anner deprive the petitioner o f  the post retiral benefits which 
are being claim ed by her. The petitioner has claim ed gratuity, leave 
enchashm ent, salary for the period w ith  effect from  1 st Novem ber, 2004 
to 10th February, 2005, provident fund and has also challenged the action 
o f  the respondents for recovery o f  alleged excess salary. In view o f  Resolution 
No. 5, petitioner is entitled to all the post retiral benefits as are available 
to the employees under State Government. Therefore, petitioner is entitled 
to gratuity as per the provisions o f  Paym ent and G ratuity Act 1972, leave 
encashment as provided to State Government employees and also provident 
fund contribution. It is not in dispute that the petitioner has contributed 
towards provident fund. Therefore, the sam e is to be paid to the petitioner 
alongwith statutory interest payable on such contribution. The other dispute
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raised is in term s o f  letter dated 9th February, 2005 w herein certain 
recoveries are sought to be effected from the em oluments o f  the petitioner. 
Adm ittedly, the petitioner was allowed to draw  the alleged excess salary 
right from 1 st May, 1989 and her pay fixed accordingly. She continued to 
receive selection grade till her retirement i.e. on 1 Oth February, 2005. During 
the period she was in service, no objection was ever raised nor any recovery 
sought from  her. It is not the case o f  the respondents that selection grade 
was released in favour o f  the petitioner on account o f  any fraud attributed 
to her. The issue is no m ore res integra and has been concluded in the 
judgm ent cited as Sahib Ram versus State of Haryana and others, (1) 
w herein the Apex Court has observed as under :—

“Adm ittedly, the appellant does not possess the required 
educational qualifications. U nder the cirucm stances, the 
appellant would not be entitled to the relaxation. The Principal 
erred in granting him the relaxation. Since the date o f  relaxation, 
the appellant had been paid his salary on the revised scale. 
However, it is not on account o f  any mis-representation made 
by  the appellant that the benefit o f  the h igher pay scale was 
given to him  but by wrong construction made by the Principal 
for which the appellant cannot be held to be at fault. Under the 
circumstances, the amount paid till date m ay not be recovered 
from the appellant. The principle o f  equal pay for equal work 
would not apply to the scales prescribed by the University Grants 
Commission.The appeal is allowed partly without any order as 
to costs.”

(9) This j udgem ent has been followed by  D ivision Bench o f  this 
C ourt in case Karnail Singh versus State of Punjab and another (2). 
In v iew  o f  the  above c ircum stances and law  laid  dow n by  the  A pex 
Court, the action  o f  the respondents in effecting  any recovery  from  the 
p e titio n er on account o f  a lleged  excess paym en t o f  sa la ry  is also  not 
sustainable in law.

(10) Learned counsel for the respondent has raised a question as 
to maintainability o f  writ petition against the Red Cross Society. However,

(1) 1995 Supp. (1) S.C.C. 18
(2) 2003(2) RSJ 433
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this issue has been decided by Division Bench o f  this court in The District 
Red Cross Society, Sirsa versus Radha Kishan Rajpal & another (3). 
In view o f  the Division Bench Judgment which is binding upon this Court, 
this preliminary objection is not valid.

(11) For the above reasons, this petition is allowed. Respondents 
are directed to pay the salary to the petitioner for the period with effect 
from 1st Novem ber, 1994 to 10th February, 2005. She is also entitled to 
leave encashm ent as is perm issible to the H aryana State G overnm ent 
em ployees as well as gratuity  and Provident fund in accordance with the 
rules and Payment o f  Gratuity Act, 1972. Provident fund and Gratuity will 
carry statutory interest. Since the salary and leave encashm ent has been 
illegally withheld by the respondents, petitioner is also entitled to interest 
on the sum  payable at the rate o f  6 per cent per annum after expiry o f  one 
m onth from the date o f  retirement i.e. 10th February, 2005 till the amount 
is actually paid. Respondents are also restrained from effecting any recovery 
from em oluments o f  the petitioner on account o f  alleged excess payment. 
Let all the claim s be settled and paid w ithin period o f  three m onths from 
today.

R.N.R.

Before Rajesh Bindal, J  

JAG JIT SINGH AND OT H ER S ,— Petitioners 

versus

STATE OF PU NJAB AND A N O TH ER ,— Respondents 

C.W.P. NO. 7561 o f 2006 

11 th October, 2007

Constitution o f  India, 1950— Art. 14,16(1) and 226—Punjab 
Panchayat Samitis and Zila Parishads Service Rules, 1965— Rls.4 
and 6—Persons with Disabilities (Equal Opportunities, Protection 
o f  Rights and Full Participation) Act, 1995— S.33—Appointment o f  
petitioners on various posts in Zila Parishads and Panchayat Samities 
against vacancies meant fo r  physically handicapped persons—

(3) 2005(1) S.C.T. 41


