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caused immense pain, suffering and agony to the testator he did not 
wish to give any more of his property to him.

(9) Counsel for the appellant then contended that in any case the 
Will in question was surrounded by suspicious circumstances in as 
much as the deceased made no provision for his divorced daughter 
even though she was divorced during his life time. It was also pointed 
out that a Jat Sikh like the testator has a desire that his family 
should continue after him and, therefore, in the normal course he 
could not have bequeathed his property in favour of Hardyal Singh 
Dhillon who was a bachelor. The argument is that in the normal 
course of things the property ought to have been bequeathed to the 
sons who had children. In our opinion, these are hardly any suspi
cious circumstances and the execution of the Will as propounded by 
Hardyal Singh Dhillon stands duly proved in the circumstances of 
the present case. Accordingly, we uphold the findings of the learned 
Single Judge and decide both the issues against the appellant.

(10) In the result, there is no merit in the appeal and the same 
stands dismissed. There is no order as to costs.

R.N.R.

Before Hon’ble G. R. Majithia & S. K. Jain, JJ.

THE HARYANA STATE CO-OPERATIVE INSPECTORS AND
SUB-INSPECTORS ASSOCIATION, ROHTAK,—Petitioners.

versus
THE STATE OF HARYANA AND OTHERS,—Respondents.

Civil Writ Petition No. 13348 of 1992 
December 15, 1993.

Constitution of India, 1950—Arts. 226 & 221—Haryana Co-operative 
Department Group C (Executive) Rules 1980—Writ of Porhibition not 
to give effect to provisions of said rules—Post of Statistical Assistants 
included in service to which 1980 Rules apply for promotion from 
Class III (Executive Branch) to Class II—Statistical Assistants 
encadred as State service Class III (executive Branch) eligible for 
promotion to Class II service—Rule challenged on ground that peti
tioners condition of service varied to their disadvantage (without 

prior approval as required. under section 82 of Punjab Reorganization 
Act) as. Statistical Assistants have their own channel of promotion 
and could not be included in State Service Class II (Executive 
Branch)—Held submission is devoid of any merit,
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Held, that the precise grouse of the petitioners is that Statistical 
Assistants could not be included in the State Service Class III (Exe
cutive Branch). It was urged that Statistical Assistants were eligible 
for promotion as Statistical Officers. They have their own channel 
of promotion and could not be brought in State Service, Class III 
(Executive Branch). The submission is devoid of any merit. The 
proviso to Article 309 of the Constitution enables the Governor to 
make Rules for regulation the recruitment and conditions of service 
of persons appointed to public service and posts in connection with 
the affairs of the State. The rule-making function is a legislative 
function. The Rules made in exercise of the powers under the pro
viso to Article 309 of the Constitution constitute law and have the 
same force as an Act passed by the appropriate legislature. It is not 
suggested that it was not within the competence of the Governor to 
make these Rules. The Governor of the State has the power to make 
Rules regulating recruitment and conditions of service of persons 
appointed to the Haryana Co-operation Department Group C (Execu
tive) under the Rules, the service is defined and also the posts which 
will be comprised by the Service. The posts of Statistical Assistants 
compromised the Service. The 1980 Rules being within the rule 
making power of the Governor and the post of Statistical Assistant 
having been included in the Service, no fault can be found with it. 
The Court cannot sit over the wisdom of the Rule making authority.

(Para 6)

Further held, that the challenge to the rule on the ground that 
the petitioners conditions of service have been varied to their dis
advantage without prior approval of the Central Government as 
required under Section 82 of the Punjab Re-organization Act be also 
noted. The submission is bereft of any merit. The petitioner herein 
is the Haryana State Co-operative Inspectors and Sub-Inspectors 
Association. Details of its members have not been given nor it has 
been stated in the writ petition as to whether any of its members 
were in service prior to November 1, I966. The protection under 
Section 82 of the Punjab Re-organization Act 1966 is only available 
to such employees as were in service on November 1, 1966. Further, 
it is well-established that chances of promotion do not constitute a 
condition of service because chances of promotion are not a condition 
of service (see in this connection the Apex Court’s judgements in 
The State of Mysore and another v. G. N. Purohit and others 1967 
S.L.R. 753: The State of Maharashtra end another V. Chandrakant 
Anant Kulkarni and others, 1981 (3) S.L.R. 326).

(Para 12)
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P. S. Kadian D.A.G. Haryana and M. M. Kumar, Advocate. with 

Pawan Kumar. Advocate, for the Private Respondent.
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JUDGMENT
G. R. Majithia, J.

(1) The Haryana State Co-operative Inspectors and Sub-Inspectors 
Association (Regd.). Head Office, Rohtak, through its President has 
sought a writ of prohibition to respondent Nos. 1 and 2 not to give 
effect to the provisions of the Haryana Co-operation Department 
Group-C (Executive) Rules, 1980 so far as the post of Statistical 
Assistant has been included in the definition of 'Service’ under these 
Rules in this petition under Articles 226/227 of the Constitution of 
India.

(2) The Punjab State Co-operative Subordinate Services Rules, 
1936 (for brevity, the 1936 Rules) consist of three parts. Part I of 
these Rules is known as General rules applicable to the whole of 
Punjab Co-operative Subordinate Services. Part II deals with the 
services of field establishment such as Inspectors of the Co-operative 
Societies and Sub-Inspectors of the Co-operative Industrial Societies 
and this is known as executive. Part III deals with clerical staff. 
These Rules were amended by the Haryana Government,—vide Noti
fication No, FSR-145/Const./Art. 309/Amd/72, dated June 9, 1972 and 
in Appendix A to the 1936 Rules, the posts of Inspector, Co-operative 
Societies (including Inspector Co-operative Societies, Publicity and 
Propaganda) land Sub-Inspectors, Co-operative Societies were sub
stituted. The Governor of Haryana in exercise of the powers con
ferred by the proviso to Article 309 of the Constitution of India made 
rules regulating the recruitment and condition of service of persons 
appointed to the Haryana Co-operation Department Group C (Execu
tive). These Rules were called the “Haryana Co-operation Depart
ment Group C (Executive) Rules, 1980” (for short the 1980 Rules) 
Rule 2 of these Rules deals with definitions. Clause (g) of Rule 2 
defines ‘Service’ which means the Haryana Co-operation Department 
Group C (Executive) Service. Rule 3 says that the Service shall 
comprise the posts shown in Appendix ‘A’ to these Rules. In Appendix 
‘A’ the following posts have been shown : —

(i) Lecturers ;
(ii) Statistical Assistants ;
(iii) Inspector (Statistical) ;
(iv) Inspectors ; and
(v) Sub-Inspectors.

Rule 6 envisages that appointment to the posts in the Service shall 
be made by the Registrar, Co-operative Societies, Haryana in the case



The Haryana State Co-operative Inspectors and Sub-Inspectors j[£9
Association, Rohtak v. The State of Haryana and

others (G. R. Majithia, J.)

of Lecturers, Inspectors, Inspector Statistical and Statistical Assis
tants, and in the case of Sub-Inspectors in the Office of Registrar, Co
operative Societies, Haryana by the Additional Registrar, (Head
quarters), Co-operative Societies, Haryana and in the case of Sub- 
Inspectors other than those in the Office of the Registrar, Co-operative 
Societies, Haryana, by the Deputy Registrar, Co-operative Societies, 
concerned Rule 9 says that recruitment to the Service shall be made 
as under : —

“ (i) 66-2/3 per cent by promotion ;

(ii) 33-1/3 per cent by direct recruitment or by transfer or 
deputation of an officer/ official already in the service of 
any

(3) State Government or the Government of India.” Rule 11 
provides for inter se seniority of members of the Service. Rule 21 
repeals the corresponding rules applicable to the Service before the 
commencement of these Rules.

(4) The Punjab State Co-operative Service Class II, Rules 1958 
(for short the 1958 Rules) regulate appointment to the Punjab State 
Co-operative Service, Class IL Under clause (f) of Rule 2 of these 
Rules, the Service has been defined to mean the Punjab State Co
operative Service, Class II (hereinafter to be referred to as Class II 
Service). Class II Service under these Rules comprises of posts speci
fied in Appendix ‘A’ to these Rules and the following posts find men
tion therein : —

(1) Assistant Registrar ;
(2) Lady Assistant Registrar ;
(3) Principal of Training Institute ;
(4) Tanning and Leather Export Industrial Co-operatives.

Rule 5 of 1958 Rules deals with method of recruitment to Class Ii 
Service. It says that the members of the Service shall be recruited as 
under : —

(a) by promotion from the State Service, Class III, or

(b) by direct appointment ; or
(c) by transfer of a person already in the service of the State*
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(5; The post oi Statistical Assistant was an Ex-cadre post before 
its inclusion in the 1980 Rules. By virtue of rule 5(a) read with rule 
2(g) of the 1958 Rules promotion to the post of Assistant Registrar, 
Co-operative Societies has to be made irom the State Service Class Ilf. 
State Service Class ill means the Punjab State Co-operative Service 
Class ill  (Executive Branch). The State Service, Class 111 (Execu
tive Branch) has been constituted under the 1980 Rules. For promo
tion to Class II Service all the incumbents holding posts shown in 
Appendix 'A ’ to 1980 Rules are eligible for consideration. Statistical 
Assistants have been included in State Service, Class III (Executive 
Branch). The Statistical Assistants having become members of the 
State Service, Class 111 (Executive Branch) became eligible for consi
deration for promotion to Class H Service under Rule 5 of the 1958 
Rules.

(6) The precise grouse of the petitioners is that Statistical Assis
tants could not be included in the State Service Class III (Executive 
Branch). It was urged that Statistical Assistants were eligible for 
promotion as Statistical Officers. They have their own channel of 
promotion and could not be brought in State Service, Class III 
(Executive Branch). The submission is devoid of any merit. The 
proviso to Article 309 of the Constitution enables the Governor to 
make Rules for regulating the recruitment and conditions of service 
of persons appointed to public services and posts in connection with 
the affairs of the State. The rule-making function is a legislative 
function. The Rules made in exercise of the powers under the 
proviso to Article 309 of the Constitution constitute law and have 
the same force as an Act passed by the appropriate Legislature. It 
is not suggested that it was not within the competence of fhe 
\ Governor to make these Rules. The Governor of the State has the 
power to make Rules regulating recruitment and conditions of ser
vice of persons appointed to the Haryana Co-operation Department 
Group C (Executive). Under the Rules, the Service is defined and 
also the posts which will be comprised by the Service. The posts of 
Statistical Assistants comprised the Service. The 1980 Rules being 
within the rule making power of the Governor and the post of Statis
tical Assistant having been included in the Service, no fault can be 
found with it. The Court cannot sit over the wisdom of the rule- 
making authority.

(7) Learned counsel for the petitioner also pointed out that Civil 
Writ Petition No. 9959 of 1939 was filed by one Labh Singh and three 
others, all Inspectors of Co-operative Societies in the State of Haryana 
challenging the action of the State Government for considering
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Statistical Assistants ior promotion to the post oi Assistant Registrar, 
Co-operative Societies. The State counsel in thac case had stated 
that there was no proposal lor promoting Statistical Assistants as 
Assistant Registrar. The State is bound by the admission made in 
that case and Statistical Assistants cannot be considered for promo
tion to Class II Service. The respondents in their written statement 
have explained that a proposal was sent for promoting a Statistical 
Assistant to the post of Assistant Registrar, but the same was not 
accepted and the reference was declined. It was in that situation that 
a communication was addressed to Advocate General, Haryana, stat
ing that the Government had no proposal at that stage for promoting 
Statistical Assistant to the post of Assistant Registrar. The Govern
ment never stated that Statistical Assistants were not eligible for 
consideration for promotion to Class II Service. The Statement was 
made in that case as the proposal for promoting Statistical Assistant 
to the post of Assistant Registrar fell through. Y'e have held that 
the 1980 Rules are within the legislative competence of the Governor. 
The post of Statistical Assistant having been included in the Service 
to which 1980 Rules apply the members of State Service, Class III 
(Executive Branch) are entitled to promotion to Class II Service 
The Statistical Assistants having been brought and eneadred in the 
State Service Class III (Executive Branch) are elig Me for considera
tion for promotion to Class TI Service.

(8) It is undoubtedly correct that the post of Statistical Assis
tant was not covered under the 1936 Rules. However, Rule 3 of the 
said Rules reads as under : —

‘ “ 3. Number and character of posts :
' The Service shall comprise the posts shown in appendices A 

and B. A member of the Service holding any appointment 
specified in appendices A and B shall, from the date of 
joining his appointment, be entitled to the pay shown in 
the appendices. Nothing in these rules shall affect the 
inherent right of Government to make additions or reduc
tions in the cadre of the service, permanently or tempo
rarily and to increase or reduce the scale of pay prescribed 
in the appendices permanently or temporarily for entrants 
to the Service after 31st December, 1930.”

A bare reading of this rule indicates that the Government has the 
inherent right to make additions or reductions in the cadre of the



192 I.L.R. Punjab and Haryana 1995(1)

Service, permanently or temporarily. Admittedly the Government 
has created the post of Statistical Assistants in State Service, Class 
111. By creation of posts a deemed addition to the cadre of the 
Service takes place unless the post is specifically created as an ex
cadre post. The Appendix to the Rules, in the above situation, is 
deemed to be amended and no formal order is required to be passed. 
Reliance can be placed on a decision of this Court reported as Anup 
Singh, Head Draftsman, Zila Parishad v. The State of Haryana and 
others (1), where it was held thus : —

“It is clear from the above documents, taken as a whole that 
the sanction to the creation of the post of Head Draftsman 
in the scale of Rs. 200—300 was accorded by the Govern
ment under Rule 3(2) Proviso of the Service Rules. 
Though the Government have not referred to Rule 3 
expressly while conveying the sanction per Annexure ‘B’ 
yet the other documents to which a reference has been 
made particularly Annexure H /l ’ show beyond all manner 
of doubt that the petitioner was appointed as Head Drafts
man to that newly created post under orders of the Govern
ment with the approval of the Public Service Commission 
and recommendation of the Zila Parishad, in accordance 
with the various provisions of the Service Rules. Thus, 
by implication the Government had made an addition of 
the post of Head Draftsman to the cadre of the Service 
under the Proviso to Rule 3(2). The foot-note to Appendix 
‘B’ further shows that the mere fact that the consequential 
ministerial changes pursuant to any order of the Govern
ment sanctioning or adding a new post are not made in 
Appendix ‘A ’ would be immaterial. That is a ministerial 
act. As soon as any sanction is accorded by the Govern
ment adding a new post to the cadre of the Service 
Appendix ‘A ’ would be deemed to have been automatically 
modified to the extent of the actual sanctioned strength.”

(9) The view taken by the learned single Judge in Anup Singh’s 
case (supra) was impliedly affirmed by the apex Court in Dr. N. C. 
Shinghal v. Union of India (2), where it was held thus : —

“Once a new post is created and it is an increase in the strength 
of the cadre in which the post is created, every one in that 
cadre in which the post is created is eligible to fill in that 
post and transfer is permissible.”

(1) 1969 S.L.R. 850.
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Accordingly the Statistical Assistants are, therefore, deemed to be 
a part and parcel of Class III Service under the 1936 Rules and hence 
are eligible for promotion to the Class II Service.

(10) Rule 21 of the 1980 Rules saves any order made or action 
taken under the repealed Rules of 1936 and states that any such 
order of any action taken under the 1936 Rules shall be deemed to 
have been issued or taken under the corresponding provisions of the 
1980 Rules. Accordingly even any promotion made to Class II Ser
vice prior to the 1980 Rules would be saved by Rule 21 of the said 
Rules as the same would be deemed to have been made under the 
1980 Rules.

(11) The learned counsel then submitted that the judgment ren
dered by R. S. Mongia, J. in Rameshwar Dass, Statistical Assistant 
and another v. The State of Haryana and another (Civil Writ Peti
tion No. 4196 of 1983), decided on July 13, 1992 in which it was held 
that Statistical Assistants were eligible for consideration for appoint
ment to Class II Service does not bind them as they were not arrayed 
as party respondents to that writ petition. The submission has no 
merits. It is well settled that where the interpretation of a statute 
is prayed for and no relief qua any particular individual, who may 
be affected by the decision of the case, is sought no person is a neces
sary party. In A. Janardhana v. Union of India and others (3), the 
apex Court held thus : —

“ It was contended that those members who have scored a 
march over the appellant In 1974 seniority list having not 
been impleaded as respondents, no relief can be given to 
the appellant. In the writ petition filed in the High Court, 
there were in all 418 respondents. Amongst them, first two 
were Union of India and Engineer-in-Chief Army Head
quarters, and the rest presumably must be those shown 
senior to the appellant. By an order made by the High 
Court, the names of the respondents 3 to 418 were deleted 
since notices could not be served on them on account of 
the difficulty in ascertaining their present addresses on 
their transfers subsequent to the filing of these petitions.

(2) 1980 (2) S.L.R. 118.
(3) 1983 (2) S.L.R. 113.
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However, it clearly appears that some direct recruits led by 
Mr. Chitkara appeared through counsel Shri Murlidhar 
Rao and had made the submissions on behalf of the direct 
recruits. Further an application was made to this Court 
by 9 direct recruits led by Shri T. Sudhakar for being 
impleaded as parties, which application was granted and 
Mr. P. R. Mridul, learned senior counsel appeared for them. 
Therefore, the case of direct recruits has not gone un
represented and the contention can be negatived on this 
short ground. However, there is a more cogent reason 
why we would not countenance this contention. In this 
case, appellant does not claim seniority over any particular 
individual in the background of any particulars fact con
troverted by that person against whom the claim is made. 
The contention is that criteria adopted by the Union Govern
ment in drawing up the impugned seniority list are 
invalid and illegal and the relief is claimed against ithe 
Union Government restraining it from up setting or quash
ing the already drawn up valid list and for quashing the 
impugned seniority list. Thus the relief is claimed against 
the Union Government and not against any particular indi
vidual. In this background, we consider it unnecessary to 
have all direct recruits to be impleaded as respondents. 
We may in this connection refer to General Manager, 
South Central Bailway, Secundrabad and another etc. v. 
A. V. Sidhanti and others etc. (4). Repelling a contention on 
behalf of the appellant that the writ petitioners did not im
plead about 120 employees who were likely to be affected 
by the decision in the case, this Court observed that the 
respondents (original petitioners) are impeaching 
the validity of those policy decisions on the ground of their 
being violative of Articles 14 and 16 of the Constitution. 
The proceedings are analogous to those in which the consti
tutionality of a statutory rule regulating the seniority of 
Government servants is assailed. In such proceedings, the 
necessary parties to be impleaded are those against whom 
the relief is sought, and in whose absence no effective 
decision can be rendered by the Court. Approaching the 
matter from this angle, it may be noticed that relief is 
sought only against the Union of India and the concerned 
Ministry and not against any individual nor any seniority

(4) (1974) 3 S.C.R. 207 at 212.
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is claimed -by any one individual against another particular 
individual and therefore, even if technically the direct 
recruits were not before the Court, the petition is not 
likely to fail on that ground. The contention of the res
pondents of this additional reason must also be negatived.”

(,12) In fairness to the learned counsel, his challenge to the rule 
on the' ground that the petitioners conditions of service have been 
varied to their disadvantage without prior approval of the Central 
Government as required under Section 82 of the Punjab Re-organiza
tion, Act rbe, also noted. The submission is benefit of any merit. The 
'petitioner' herein is the Haryana State Co-operative Inspectors and 
Stab-Inspectors Association. Details of its members have not been 
given, iior it has been stated in the writ petition as to whether any 
of its members were in service prior to November 1. 1966. The pro
tection mnder Section 82 of the Punjab Re-organization Act, 1966 is 
only available to such employees as were in service on November 1, 
1966. Further, it is well-established that chances of promotion do not 
constitute a condition of service because chances of promotion are 
not a condition of service. (See in this connection the apex Court’s 
judgments in The State of Mysore and another v. G. N. Purohit and 
others (5), The State Maharashtra and another v. Chandrakant Anant 
Kulkarni and others (6).

(13) On correct analysis of 1980 Rules, we hold that Statistical 
Assistants form part of Class III Service.

(14) For the reasons stated above, we find no merit in this peti
tion and the same is dismissed.

R.N.R.

Before Iion’ble A. L. Bahri & N. K. Kapoor, JJ.

AMRIT LAL GOYAL,— Petitioner, 
versus

STATE OF PUNJAB AND OTHERS,—Respondents.
Civil Writ Petition No. 8318 of 1993.

December 16, 1993.
Constitution of India, 1950—Arts. 226 & 227— Appointment— 

Whether petitioner fulfills requisite qualifications and is within

(5) 1967 S.L.R. 753.
(6) 1981 (3) S.L.R. 326.


