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LLR. Punjab and haryana 1991)1

bejore : Jai Singh Sekhon, J.
UNION OF INDiA,—Petitioner.

versus

Cwil Writ Petition No. 2577 of 1979
13th September, 1989,
~ Constitution of India, 1950—aAarts. 220, 285(1) & 285(2)—Adaptation
0f Laws Urder, 1900—>. 11—Punjab Motor Vehicles Taxation Act,
1924——75.. 13(1)—runjab Motor Vehicles iwxation Rules, 1925—R. 8(i)—
1mposition of Koad tax on Central Government Vehicles after enforce-
ment of Constitution—dSuch imposition— Whether valid—Provisions of

Adaptation of Laws Order, 1950—Whether can override the
Constitution,

Held, that a bare perusal of clause (1) of Article 285 of the
Constitution leaves no doubt that the property of the Union of India
has been exempted from all taxes imposed by a State or any other
authority within the State, except to the extent that the Parliament
may otherwise provide such taxation by enacting any law. Clause
(2) of this Article saves the levying of any tax on any property of the
Union to which such property was immediately before the commence-
ment of the Constitution liable or treated as liable so long as that
tax continues to be levied in that State. In the case in hand admi-
ttedly the Act and the Rules were in force at the time of the com-
mencement of the Constitution, but it is for the first time that such
tax is being imposed on the vehicles belonging to the Railway De-
partment ie. of the Union of India. Clause (2) of Article 285 of the
Constitution will not come to the rescue of the State Government for
imposition of the tax under the existing Tax Laws or Rules.(P

ara )

Held, that the property of the Union would continue to be taxable
under the existing State Laws at the time of the commencement of
the Constitution if actually such taxes were being imposed in the
pre-Constitution period. In the case in hand, there is no dispute that
this tax was not being levied on tive motor vehicles of the Railways
in the pre-Constitution period or in the post Constitution period and
it was for the first time that the State Authorities had thougl.xt of
taxing the motor vehicles of the Railway Department at Amritsar.
So the provisions of Article 285(1) of' the Constitution clearly bar the
imposition of this tax. Although the provisions of Rule 8(i) of the
Rules do provide for the imposition of tax on all the moter vehicles
owned by the Railway Department of the Central Government, put
it would be of no help to the itlgte of Punjab in the face of Article

Constitution of ia.
285(1) of the Co (Pazas 10 & 11)
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Writ Petition under Article 226 of the Constituti i
praging thati f itution of India

(i) record of the case be sent for;

(i) writ of certiorari be issued quashing the annexures P/2
and P/3 to the writ petition;

(iii) a writ of mandamus be issued directing respondent No. 3
not to demand the Road-tax from the petitioner on the
vehicle used by the petitioner for its personal use;

(iv) any other writ, order or direction be issued which this
How'ble Court may deem fit in the circumstances of the
case;

(v) that as the respondent No. 3 is pressing the petitioner hard
for the payment of the amount, as Road-tax, there is no
time left with the petitioner to serve advance notice of the
writ petition on the respondents and as such the advance
service of motices on the respondents be dispensed with;

(vi) costs of the writ petition be allbwed to the petitioner.

It is further prayed that during the pendency of the writ petition,
the recovery of the amount in pursuance of the order annexures P/2
and P/3 be stayed.

Deepak Thapar, Advocate, for the Petitioner.

K. P. Bhandari, A.G. Pb. (On 30th' November, 1988) with S. P.
Soni, Advocate.

JUDGMENT

Jai Singh Sekhon, J.

(1) Through this writ petition the 'Union of India through
Railway Department, had challenged the imposition of Road-tax
under Section 13(1) of the Punjab Motor Vehicles Taxation: Act,
1924 (hereinafter referred to as the Act) and Rule 8(i) of the Punjab
Motor Vehicles Taxation Rules 1925 (hereinafter referred to as the
Rules), on the motor vehicles owned . by the Northern Railway
Workshop, Amritsar, mainly on the ground that these vehicles being
the property of the Central Government are not liable to any tax
under Article 285(1) of the Constitution of India.



312
‘1.1.R. Punjab and Haryana (1991)1

(2) In briet, the relevant facts are that the District Transport
Officer, Amritsar,—vide impugned order, Annexure P-2, imposed
tax on the motor vehicles of the Railway Department under Rule
8(i) of the Rules framed under Section 13 of the Act by holding
that the Adaptation of Laws Order, 1950, protects the tax already
imposed at the time of the commencement of the Constitution of
India. Being aggrieved against that order, the Union of India went
in appeal, which was dismissed by the Collector, Amritsar,—vide
order Annexure P-3, dated 17th November, 1977. The Union of
India then filed an appeal before the Commissioner, Jullundur
Division, Jullundur, on the wrong assumption that such an appeal
was maintainable under Section 12 of the Act, but the learned
Commissioner dismissed the appeal by holding that it will not be
legal for him to interfere in the impugned order in second appeal.

(3) The Union of India then invoked the extraordinary jurisdic-
tion of this Court under Article 226 of the Constitution of India
through this writ petition, mainly on the ground that the Central
Government is not liable to pay any tax on the vehicles under
Article 285(1) of the Constitution. It was further maintained that
the provisions of 'the Adaptation of Laws Order, 1950, could not
override the provisions of the Constitution, especially when no
such tax at any timé earlier has been claimed or paid by the peti-
tioner on its motor vehicles. In the alternative, it was avérred
that Rule 8(i) of the Rules only makes the motor vehicles eligible
which are used for commercial purposes and the vehicles in ques-
tion being simply used for giving facility to its employees without
charging any fare, cannot be said to be used for commercial
purposes.

(4) The State of Punjab 'resisted this petition by contending
that the orders, Annexures P-2 and P-3 passed by the concerned
authorities, are perfectly legal and that the provisions of the
Adaptation of Laws Order 1950, along with the provisions of
Section '4 of the General ‘Clauses Act, 1897, clearly protect the
operation of the laws and the rules already in force, unless the
Parliament by law directs otherwise as envisaged by clause -(2) of
‘Article 285 of ‘the Constitution.

'(8) There is considerable force in the contention of Mr. Deepak
Thapar, learned counsel for the petitioner, that clause (2) of
Article 285 of the Constitution saves only those tax laws and rules
under which the -property belonging to the Union of India. was
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being subjected immediately before the ' -corhmencerent of the
Constitution, and that the provisions of the Adaptatién of Laws
Order, 1950, or Section 4 of the General Clauses Act, 1897, would not
override the provisions of Article 285(1) of the Constitution as
against the contention of Mr. K. P. Bhandari the then learned
Advocate General, assisted by IMr. Z. P. Soni, Advocate, that the
Adaptation of Laws Order, 1950 and the provisions of Section 4 of
the General Clauses Act, 1897 protect the avplication of the relevant
provisions of the Rules and Laws as these were applicable in the
State of Punjab to the properties of the Railway Department at
the time of the commencement of the Constitution. Section 11 of
the Adaptation of Laws Order. 1950. reads as under :—

“As from the appointed dav all existing provincial laws shall,
until repealed or altered or amended by a -competent
Legislature or other competent authority, be subject to
the adaptations directed in this Orcder.”

The provisions of Section 18 figuring in Part 111 ¢f the Adapta-
tion of Laws Order, 1950 reads : —

“As from the appointed day all existing State T.aws shall,
until repealed or altered or amended by a competent
Legislature or other competent authority, ke subject to
the adaptations directed in this Crder.”

{6) Thus, there is no doubt that the operation of the existing
If'rovincial laws or State laws until repealeid or altered by a com-
retent l.egislature or by any other competeni a: thorily, was kept
intact. The perusal of the other provisicns cof the Adaptation of
Laws Order issued by the President of India under Article 372(2)
of the Constitution further shows that the vélevant amendments
were made in the existing law with regard o reference to his
Majesty or Parliament of the United Kingdom ic. which after the
appointed day, i.e. 26th January, 1950, be read as President of India
or the Parliament of India as the case may be. Na doubt, the
i‘arliament has not enacted any law so far in t-is regard, but all
the same the above referred provisions of the /idaptation of Laws
Order would not override the specific provisions of Article 285 of
the Constitution, which is the touch-stone for judging the vires of
any existing law qua the imposition of tax by the State against the
property of Union of India. Article 285 of the Constitution reads
as under :—

“285. Exemption of property of the Union from State
taxation.—(1) The property of the Union shall. save in so
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far as Parliament may by law otherwise provide, be
exempt from all taxes imposed by a State or by any
authority within a State.

(2) Nothing in clause (1) shall, until Parliarment by law other-
wise provides, prevent any authority, within a State from
levying any tax on any property of the Union to which
such property was immediately before the commence-
ment of this Constitution lizble or treated as liable, so
long as that tax continues to be levied in that State.”

A bare perusal of this clause leaves no doubt that the property of
the Union of India has been exempted from all taxes imposed by
a State or any other authority within the State, except to the
extent that the Parliament may otherwise provide such taxation by
enacting any law. Clause (2) of this Article saves the levying of
any tax on any property of the Union to which such property was
immediately before the commencement of the Constitution liable or
treated as liable so long as that tax continues to‘be levied in that
State. In the case in hand admittedly the Act and the Rules were
in force at the time of the commencement of the Constitution, but
it is for the first time that such tax is being imposed on the vehicles
belonging to the Railway Department ie. of the Union of India.
Thus, it can be well said that although the provisions of Rule 8(i)
of the Rules relating to the imposition of tax on the vehicles of
Central Government (Railways) or of the State Government assist~
mg for commercial purposes were on statute book before the com-
mencement of the Constitution but all the same this tax was being
not actually levied against any vehicle of the Central Government
or Union of India, or that such vehicles were not being treated as
liable to this tax. If that is so, then the provisions of Clause (2)
of Article 285 of the Constitution will not come to the rescue of
the State Government for imposition of the tax under the existing
Tax Laws or Rules, as contended by the then Ilearned Advocate
General. A Division Bench of this Court in Union of India v. The
State of Punjab and others (1), had taken the view that the cater-
ing service of Northern Railway Department on no profit no loss
basis, would attract the imposition of the sales-tax under Section
2(d) of the East Punjab General Sales Tax Act, 1948, as this service
would not fall within the definition of ‘sale’ and that the provisions
of Article 285(1) of the Constitution clearly exempts the property

(1) 1974 P.L.R. 608.
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of the Union from the imposition of any tax by a State or by any
other authority within the State. This authority relied upon by
the learned counsel for the petitioner is of much help to the case
in hand, as the import of clause (2) of Article 285 of the Constitution
was not discussed therein.

(7) The Calcutta High Court in The Corporation of Calcutta v.
Union of India (2), while interpreting the scope of the provisions of
Article 285(2) of the Constitution in para 10 of the judgment has
held as under :—

“A Union property would be liable to a particular local tax
under Art, 285(2) of the Constitution if, at the relevant
date, namely, immediately before the commencement of
the Constitution, it was, in fact, assessed to such tax as
Central Government property and the same was being
actually paid and realised even if such assessment was
unlawful, not to speak of cases where the invalidity of
the particular imposition at the above relevant date is
disputed and not altogether free from doubt. The phrase
‘treated as liable’ has the same legal meaning in both the
proviso to Section 154 of the Government of India Act,
1935, and clause (2) of Art. 285 of the Constitution and it
has the same purpose, namely, fo avoid a final solution of
the dispute as to the legal liability of the particular pro-
perty to the disputed tax and to authorise or validate the
levy of the tax in the post-Act and post Constitution period
respectively, at least when such tax was actually levied
and realised and paid, in fact, for the particular property
as Central Government property for the period imme-
diately before the relevant date, that is, the commence-
ment of Part III of the Government of India Act, 1935,
in the one case and the commencement of the Constitution
in the other, even if such levy was illegal.”

Thus, according to the Division Bench of the Calcutta High Court,
Article 285(2) of the Constitution saves only those State Acts,—vide
which the property of the Union was actually being taxed immedia-
tely before the commencement of the Constitution of India.

(2) ALR. 1957 Calcutta 548.
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(8) A Division Bench of the Allahabad. High Court in Union of
India through General Manager, E.I. Railway v. Municipal Board,
Lucknow (3), also had taken a similar view by holding that where
the Municipal Board had levied the house-tax and water tax on the
property of the Railways long before the commencement of the
Constitution and this tax continued to be paid till 31st March, 1853,
then in the absence of any law since the enforcement of the Consti-
tution providing otherwise, the liability for the payment of tax by
the Railway continues in view of the provisions of Article 285(2) of
the Constitution of India.

(9) The apex Court in Union of India v. The City, Municipal
Council, Bellary (4), while interpreting the provisions of Article
285(2) of the Constitution has held in para 7 of the judgment as
under :—

“The property of the Union is exempt from all taxes imposed
by a State or by any authority within a State. But the
Parliament may by law provide otherwise and then any
tax on the property of the Union can be imposed and
levied in accordance with the said law. But then an
exception has been carved out in clause (2). The
exception is not meant for levying any tax on such
property by any State, but it is merely for the benefit of
any authority including the local authority like the IMuni-
cipal Council in question, Clause (1) cannot prevent such
authority from levying any tax on any property of the
Union if such property was exigible to such tax imme-
diately before the commencement of the Constitution. The
local authority, however, can reap advantage of this
exception only under two conditions namely (1) thai it
is ‘that tax’ which is being continued to be levied and no
other; (2) that the local authority in ‘that State’ is claim-
ing to continue the levy of the tax. In other words, the
nature, type and the property on which the tax was being
levied prior to the commencement of the Constitution:
must be the same as also the loeal authority must: be the
local authority. of the same State to which it belonged
before the commencement of the Constitution. On. fulfil-
ment of these two conditions it is authorised to levy the

" (3) ALR. 1957 Allahabad 452.
(4) ALR. 1978 S.C. 1803.
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Vg

tax on the Union property under clause (Z). As in the
case of clause (1) it lies within the power of 'the Parlia-
ment to make a law withdrawing the exemption of the
imposition of the tax on the property of the Union so
in the case of clause (2) it is open to the Parliament to
enact a law and finish the right of the local authority
within a State to cldim any 'tax on any property of the
Union, a right it derived under clause (2). That 'is to
say, in both the cases the iltimate power lies with the
‘Parliament.”

(10) Thus, in view of the above rule of law laid down by the
Supreme Court and other High Courts, there is absolutely no doubt
that the property of the Union would continue to be taxable under
‘the existing State ‘Laws at the time of the commencemerit of the
Constitution if actually such taxes were being imposed in ‘the ‘pre-
‘Constitution period. In the case in hand, there is no dispute that
‘this tax was not being levied on the motor vehitles of the Railways
in the pre-Constitution period or in the post Constitution period
and it was tor the first timme that the State Authorities 'had thought
of taxing the motor vehicles of the Railway Department at
Amritsar. So the provisions of Article 285(1) of the Constitution
clearly bar the imposition df this tax.:

(11) Although the provisions of Rule 8(i) of the Rules do
provide for the imposition of tax on all the motor vehicles owned
by the Railway Depaftment of ‘the €entral Government, but it
would be of no ‘help to ithe Btate of 'Punjdb in the face of Article
285(1) of the Constitution of India, Rule 8(i) reads as under :—

“8. Under sib-section - (1yoef Section 13 of ‘the Aect, persons
who 'keep ‘for use motor vehieles of the following
clases are exempt from lidbility 'to pay the’tax in respect
“of such motor vehicles to the extent specified bélow :

(i) 'Motor ‘Véhicles owned and kept ‘for use by departments
of the Central or State Government—Tot4al exemp-
tion : (Provided that ithis .exemption :shall not apply
‘to ‘motor ‘vehi¢les belonging to the 'Central Govern-’
ment’s {(Railway) or the State Government operating
for ‘a2 commercial purpose);”

«(12) A bare perusal.of the same leaves no doubt ‘aperating -for
a commercial purpose’ only qualify the vehicles of the State
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Government and not the motor vehicles belonging to the Railway
Department of Central Government, as the word ‘or’ figuring bet-
ween the vehicles belonging to the Central Government or the
State Government clearly shows that the operation for commercial
purposes relates to the vehicles belonging to the State Govern-
ment only. If the Legislature intended to restrict the imposition
of tax to the motor vehicles of the Railway Department of the
Central Government, then it would have used ‘and’ instead of ‘or’.
Moreover, it appears that the Railway being a commercial depart-
ment of the Central Government there was no necessity for qualify-
ing the motor vehicles belonging to this department to be taxable
on the ground that these were being used for commercial purposes.

(13) For the foregoing reasons, the impugned orders, Annexures
P-2 and P-3 of the District Transport Officer, and Collector
Amritsar levying tax on the motor vehicles of the Railway
Department under Rule 8(i) of the Rules framed under Section 13
of the Act, are hereby quashed by accepting the writ petition. In
view of the peculiar legal position, there is no order as to costs.

P.CG.

Before : A. L. Bahri, J.

V. K. THAPAR AND OTHERS,—Petitioners.
versus
STATE OF PUNJAB AND ANOTHER,—Respondents.

Civil Writ Petition No. 1209 of 1986.

14th September, 1989

Land Acquisition Act (I of 1894)—Ss. 4, 23(2), 34—Punjab Town
Improvement Act, 1922—S. 36—Solatium & Interest not awarded by
Tribunal—Petitioners representing about payment of compensation
alongwith solatium and interest—Payment of compensation made
after 11 years without solatium and interest—Grant of solatium and
interest is mnot discretionary—Delay in approaching Court is of no
consequence, ’

Held, that grant of solatium and interest is not discretionary
with the Tribunal constituted under the Act. The provisions of the
Land Acquisition Act are applicable to the proceedings for aequisi-
tion under the Act. Even if no claim had been made regarding
solatium and interest in the application moved by the owners, it
was the duty of the Tribunal to grant the same. At the time, the
Tribunal decided the case, Land Acquisition Act as in force was

applicable.
PP (Para 3)



