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Before V.K. B ali & N.K. Agrawal, JJ .
M/S DEVANS MODERN BREW ERIES LIM ITED,—Petitioner

versus
THE STATE OF PUNJAB & ANOTHER,—Respondents 

C.W.P. No. 5358 of 96 
17th Jan u ary , 1997

C onstitution o f India, 1950—Arts. 301, 303, 304, 366 & 372— 
Punjab Excise Act, 1914—Ss. 16, 31, 32 & 58— Punjab Excise Fiscal 
Orders, 1932—Im position  o f im port fee—Im port fee im posed  by 
am endm ent o f fiscal orders— E xisting  laws— M eaning o f—Saving  
o f law s by A rt. 372— C ountervailing d u ty— Im position  o f im port 
fee— W hether a m o u n ts  to restric tion  in  trade— C ou n terva ilin g  
du ty— M eaning of.

H eld  t h a t  A rtic le  372 of th e  C o n s ti tu t io n  p ro te c ts  th e  
continuance and  enforcem ent of the existing laws by saying th a t 
all the  laws in  force in  the te rrito ry  of India im m ediately before the 
com m encem ent of the  C onstitu tion  sh a ll continue in  force u n til 
a lte red  or repealed  or am ended by a com petent L egislature or o ther 
com petent authority . The increase in  the im port fee has been effected 
by way of an  am endm ent of the  Punjab Excise F iscal O rders, 1932 
and therefore , the  am endm ents so made, cannot be tre a te d  to  be 
the  existing  laws and  are, therefore, not saved by A rticle 372 of the 
C onstitution.

(P aras 29 and 30)
Further held  th a t  Art. 304 prohibits discrim ination  betw een 

goods im p o rte d  an d  goods m a n u fac tu red  in  a S ta te . A S ta te  
L egisla tu re  may, by law, impose any tax  on the  goods im ported  
from o ther S tates or the Union Territories to the same extend sim ilar 
goods m anufactured  or produced in  th a t S tate  are subjected. B ut 
no tax  shall be imposed if  it led to discrim ination  betw een goods 
im ported and  the goods m anufactured  in the S tate.

(P ara  23)
Further Held, th a t  Section 31 of the Punjab Excise Act, 1914 

e m p o w e rs  th e  S ta te  G o v e rn m e n t to  levy  ex c ise  d u ty  o r a 
coun tervailing  duty  on the  excisable artic les. E ven the  a rtic les  
im ported, exported or transported  may be subjected to the imposition 
of such duty. Section 58(2)(d) empowers the S tate  G overnm ent to
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m ake ru les so as to regulate import, export, tran sp o rt or possession 
of any excisable article. There is th u s  no power w ith  the S ta te  
G overnm ent to impose im port fee besides the levy of excise duty or 
countervailing duty. W hat clause (d) of Section 58(2) empowers is 
th a t  the  S tate  G overnm ent may regulate the im port of beer. I t  does 
not, however, authorise the S tate Governm ent to levy any fee as 
such. Section 16 perm its the im port of any intoxicant after paym ent 
of such duty which may be required  to be paid under the Act. Thus, 
section 16 also does not empower the S tate  G overnm ent to levy any 
duty  unless it could be so levied under any provision of the Act.

(Para 10)
Further held, th a t countervailing duties are m eant to equalise 

the burden  on the alcoholic liquors im ported from outside the S tate 
and the burden  placed by excise duties on alcoholic liquors produced 
in  the S tate. C ountervailing du ties can, therefore, be imposed on 
im ported liquors only if goods sim ilar to those which are im ported 
are actually  m anufactured  or produced in  the taxing S tate. If  th is 
condition is satisfied, countervailing duty may be imposed on the 
im ported goods w hether they are consumed w ithin  the taxing S tate  
or not. If ho alcoholic liquors sim ilar to those im ported into the S tate 
are m anufactured  or produced in the S ta te , the righ t to impose 
countervailing duties of excise on the im ported goods to counter
balance the burden  on the S tate produced goods will not arise.

(Para 14)
M ohan Ja in , w ith  Rakesh Aggarwal, Advocates, 

for the Petitioner
H arbhagw an Singh, AG (Punjab), w ith  A.S. M asih 

AAG (Punjab), for the Respondent.

JUDGMENT
N.K. Agrawal, J.

(1) This is a p e titio n  u n d er A rticles 226 and  227 of the 
constitu tion, challenging the imposition of im port fee on beer under 
the P unjab  Excise Fiscal Orders, 1932.

(2) The p e titio n e r  is a public lim ited  com pany w ith  its  
reg istered  office a t Jam m u. The petitioner company is engaged in  
the business of liquor and m anufactured  beer a t its breweries a t 
Jam m u. The petitioner was doing business o f liquor in  the S ta te  of
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P unjab also since 1966 a fte r obtaining L -l License issued by the 
S ta te  of Punjab for doing wholesale business in the  Ind ia Made 
foreign liquor and beer. The petitioner had a wholesale depot a t 
L u d h ian a . The P un jab  E xcise Act, 1914 (for sh o rt, ‘th e  A ct’) 
governed the business of im port, export, tran sp o rt, m anufacture, 
sale and possession of intoxicating liquor and intoxicating drugs in 
the  S ta te  of Punjab. The G overnm ent had issued th e  P unjab  Excise 
Fiscal O rders, 1932, for the purposes of levying taxes, du ties and 
fees under the Act. The Governor of Punjab, in  exercise of the powers 
conferred by sections 31, 32 and 58 of the Act, am ended the Punjab 
Excise Fiscal Orders, 1932 from tim e to tim e for varying the ra tes 
of taxes, duties and fees on excisable articles. Rules were also fram ed 
under section 58 of the Act for the purposes of carry ing  out the 
provisions of the Act and for the collection of the excise revenue. An 
im port fee was imposed w ith  effect from 1st April, 1992 a t  the ra te  
of 60 paise p er bottle of 650 ml. by notification dated  31st M arch, 
1992 issued  by th e  D ep artm en t o f Excise and  T axation  of the  
Governm ent of Punjab in  exercise of the powers conferred by sections 
31, 32 and 58 of the Act. By the said notification, the Punjab  Excise 
F iscal O rders, 1932, were am ended and im port fees a t  the  aforesaid 
ra te  was levied on all im ports of beer. The ra te  of im port fee a t 60 
paise per bottle rem ained in  force for the years 1992-93 and  1993- 
94. The ra te  of im port fee was increased to Re. 1 p e r bottle w ith  
effect from 1st April, 1994 and was subsequently reduced to 50 paise 
p er bottle from 1st April, 1995. The fee was, however, d rastically  
increased  w ith  effect from  1st A pril, 1996 a t  Rs. 3 p e r  b o ttle  
approxim ately. This increase was effected ,— vide notification dated  
27th M arch, 1996 whereby, in exercise of the powers conferred by 
sections 31, 32 and  58 of the  Act, the  G overnor of P un jab  w as 
p leased to fu rth er am end the Punjab Excise F iscal O rders, 1932, 
and  thereby  im port fee was raised  to Rs. 35.88 per box of 12 bottles 
or, in  o ther words, a t the ra te  of Rs. 4.60 per bulk litre .

(3) The p e titio n e r has challenged the  levy o f im port fee 
p rim arily  on the ground th a t  such a fee has been imposed w ithou t 
any au thority  of law. The second ground of challenge is th a t  it is 
violative of Articles 301 and 304 of the  C onstitu tion.

(4) The petitioner’s first ground of challenge arises from the 
contention  th a t  sections 31, 32 and 58 of the Act do not empower 
the  S ta te  G overnm ent of Punjab to levy im port fee. I t  is s ta ted  th a t  
the  petitio ner has been regularly  paying licence fee as required  to 
be paid every year. The petitioner h as also no grievance against 
the paym ent of excise duty or countervailing duty  which has been



Devans Modern Breeries Ltd. v. The State of Punjab & 409
anothers (N.K. Agrawal, J.)

levied by the  S ta te  of Punjab under section 31 of the Act.
(5) C lause (6-B) of section 3 of the Act defines “excise du ty” 

and “countervailing  duty” as under:—
“excise du ty ’ and ‘countervailing duty’ m ean any such excise 

duty or countervailing duty, as the case may be, as is 
m entioned in E n try  51 of L ist II in the Seventh  Schedule 
to the C onstitu tion.”

F rom  th e  above d efin itio n , i t  is c le a r th a t  “excise d u ty ” and  
“countervailing  duty” derived th e ir m eanings from E n try  51 of L ist 
II in the  S eventh  Schedule to the C onstitu tion . Im port fee has, 
however, not been defined in the Act. Section 16 of the Act prohibits 
the im port, export and tra n sp o rt of any in toxican t except a f te r  
paym ent of any duty  to which such in toxicant may be liable u nder 
the Act. Section 16 of the Act reads as under:—

“16. Im port, export and transport o f intoxicants:—No such  
in toxicant shall be im ported, exported or transpo rted  
except:—
(a) a fte r paym ant of any duty  to which it  m ay be liable

u n d er th is1 Act or execution  of a bond for such
paym ent, and

(b) in  com pliance w ith  such conditions as the  S ta te
G overnm ent may impose.”

(6) I t  is app aren t from a reading of section 16, as reproduced 
above, th a t  any in toxicant im ported in the S ta te  may be subjected 
to the levy of any duty which is required  to be paid under the Act 
subject to such conditions as the S ta te  G overnm ent may impose. 
Section 31 of the Act provides for the levy of duty on the excisable 
articles. There is, however, no m ention of any im port fee which 
could be levied under the said  section. Section 31 of the the Act 
reads as under:—

“31. D u ty  on excisab le  a r tic le s :—A n excise  d u ty  or a 
countervailing duty, as the case may be, a t  such ra te  or 
ra te s  as the  S ta te  G overnm ent sh a ll d irec t, m ay be 
imposed e ith er generally or for any specified local area, 
on any excisable article.
(a) imported, exported or transported  in accordance w ith

the provisions of Section 16; or
(b) m a n u fac tu red  or c u ltiv a te d  u n d e r  any  licence

granted  under Section 23; or
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(c) m anufactured  in any distillery  estab lished  or any 
d istillery  or brewery licensed under Section 21.

Provided as follows:—
(i) d u ty  sh a ll no t to be so im posed on any  a rtic le  

which has been im ported into  Ind ia  and was liable 
on im portation  to duty under the Ind ian  T ariff Act, 
1894, or the  Sea Custom s Act, 1878.

E xplana tion :—D uty m ay be imposed u nder th is  Section a t d ifferent 
ra tes according to the places to which any excisable 
a r t ic le  is to  be rem oved  for co n su m p tio n , o r 
according to the varying s tren g th  and quality  of 
such article .”

(7) E x c ise  d u ty  is  le v ie d  on  th e  e x c is a b le  a r t ic le s  
m an u fac tu red  or cu ltiva ted  u nd er a licence and  cou n tervailing  
du ty  is leviable on the  goods im ported, exported  or tra n sp o rte d  in  
accordance w ith  th e  provisions of Section 16 of th e  Act. F rom  a 
conjoint read ing  of Sections 16 and 31, i t  appears th a t  an  excisable 
a rtic le , im ported  into  th e  S ta te , may be subjected  to any duty  
w h ich  h as  b een  te rm e d  as  c o u n te rv a ilin g  d u ty . T h e re  is no 
reference to  any fee w hich could be levied e ith e r u nd er section 16 
or section 31 o f the  Act. Section 32 provides for the  m an ner in 
w h ich  d u ty  m ay be lev ied . S ec tio n  58 em p o w ers  th e  S ta te  
G overnm ent to  m ake Rules for the purposes of carry ing  out the 
provisions of th e  Act or any o th er law for the  tim e being in  force 
re la tin g  to  excise revenue. C lause (d) of Section 58(2) em powers 
the  S ta te  G overnm ent to  regu la te  the im port, export, tra n sp o rt 
or possession of any  in toxican t or excisable artic le . C lause (d) of 
sub-section  (2) of Section 58 of the Act reads as u n d er:—

“(2) In  p articu la r and w ithout prejudice to the generality  of 
the  foregoing provisions, the  S ta te  G overnm ent m ay 
m ake ru les:—

* * * * *  

* * * * *  

* * * * *

R e g u la tin g  th e  im p o rt, e x p o rt, t r a n s p o r t  or 
possession of any in toxicant or Excise bottle and 
the transfer, price or use of any type or description 
of such bottle.”

(8) The notification dated  31st M arch, 1992 issued by the 
S ta te  G overnm ent, in exercise of the powers conferred by sections

(a)
(b)
(c)
(d)
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31, 32 and 58 of the Act, in tended to am end the Punjab excise Fiscal 
O rders, 1932, and thereby  im port fee for the firs t tim e was imposed 
on im ported beer a t  the ra te  of 60 paise per bottle of 650 ml. The fee 
was varied  from "time to tim e by sim ilar notifications and  the la s t 
notification which is under challenge was issued on 27th M arch, 
1996 w hereby the ra te  of im port fee has been increased six tim es. 
In  the preceding year, namely, 1995-96, the ra te  of im port fee was 
50 paise per bottle and  it was increased in the next year, nam ely, 
1996-97, to Rs. 3 per bottle approxim ately.

(9) Shri M ohan Ja in , learned counsel for the petitioner, has 
argued thaf: the assessee has been paying licence fee as required  
and payable under law and had also to pay tran sp o rt charges on 
the im port of beer. The assessee is paying licence fee of Rs. 3,00,000 
per year and the  assessee has no grievance against paym ent of 
licence fee. The petitioner is also required  to pay countervailing 
duty  a t  the ra te  of Rs. 48,048 on one truck  of beer containing 800 
boxes of 12 bottles each. The petitioner has no grievance against 
the paym ent of the aforesaid countervailing duty  also inasm uch as 
the sam e am ount is required  to be paid by way of excise duty by the 
m anufacturers of the S tate  of Punjab. Since the petitioner has been 
subjected to pay im port fee a t the ra te  of Rs. 28,800 per tru ck  load 
of 800 boxes of beer, th is paym ent is said to be unauthorized, illegal 
and in  contravention  of>the provisions of the Act.

(10) As has already been discussed, section 31 of the Act 
e m p o w ers  th e  S ta te  G o v e rn m en t to  levy  ex c ise  d u ty  o r a 
coun tervailing  duty  on the  excisable artic les. Even the artic les 
imported, exported or transported  may be subjected to the.imposition 
of such duty. Section 58(2)(d) empowers the S tate  G overnm ent to 
m ake ru le s  so as to reg u la te  the  im port, export, t ra n s p o r t  or 
possession of any excisable article. There is thus no power w ith  the 
S ta te  G overnm ent to impose im port fee besides the levy of excise 
d u ty  or co u n te rv a ilin g  duty . W hat clause (d) of sec tion  58(2) 
empowers is th a t  the S tate Governm ent may regulate  the im port of 
beer. I t  does.not, however, authorise the S tate  G overnm ent to levy 
any fee as such. Section 16 perm its the im port of any intoxicant 
a fte r paym ent of such duty which may be required  to be paid under 
th e  A ct. T h u s, sec tio n  16 also  does n o t em pow er th e  S ta te  
G overnm ent to levy any ckuty unless it could be so levied under any 
p ro v is io n  o f th e  A ct. T he n o tif ic a tio n  is su e d  by th e  S ta te  
G overnm ent, w hereby im port fee was first levied w ith  effect from 
1st April, 1992 h as  been issued in exercise of the powers under 
sections 31, 32 and 58 of the Act. Since none of the th ree  sections
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empowers the  S ta te  G overnm ent to levy any fee o ther th an  excise 
duty  and countervailing duty, the notification dated  27th  M arch, 
1996 is found to have been issued w ithout au thority  of law.

(11) Clause (6-B) of section 3 of the  Act defines “excise du ty” 
and “countervailing duty” w ith  reference to E n try  51 of L ist II in 
the  S eventh  Schedule to the C onstitu tion. I t  would, therefore, be 
usefu l to see if any fee could be trea ted  to be p a r t  of the excise duty 
or countervailing  duty w ith in  the m eaning given to “excise du ty” 
and “countervailing duty” in  E n try  51 of L ist II in the  said  Schedule.

(12) E n try  51 of L ist II in  th e  S ev en th  Schedule to the  
C onstitu tion  reads as under:—

“51. D uties of excise on the following goods m anufactured  or 
produced in  the S tate  and countervailing duties a t the 
sam e or lower ra te s  on sim ilar goods m anufactured  or 
produced elsew here in India:—
(a) alcoholic liquors for hum an consum ption;
(b) opium, Ind ian  hem p and o ther narcotic drugs and

narcotics, b u t not including m edicinal and to ilet 
p repara tio ns containing alcohol or any substance 
in sub-paragraph  (b) of th is  E n try .”

(13) From  a reading  of the  aforesaid E n try , it would app ear 
t h a t  ex c ise  d u ty  m ay be im p osed  on th e  a lco h o lic  l iq u o rs  
m anufactured  or produced in  the S tate. C ountervailing duties m ay 
be im posed on sim ilar goods m anufactured  or produced elsew here 
in  Ind ia. Thus, the  foresaid  E n try  51 gives powers to th e  S ta te  
L egislature:—

(a) to impose duties of excise on alcoholic liquors w here the
goods are  m anufactured  in  the S tate; and

(b) to levy countervailing duty a t the sam e or lower ra te s  on
sim ilar goods m anufactured  elsew here in  India.

(14) The coun tervailing  du ties are  m ean t to  equalise  the  
bu rden  on the alcoholic liquors im ported from outside the S ta te  and 
th e  burden  placed by excise duties on alcoholic liquors produced in 
th e  S ta te . C ountervailing  duties can, therefo re , be im posed on 
im ported  liquors only if goods sim ilar to those which are  im ported  
are  actually  m anufactured  or produced in  the tax ing  S ta te . I f  th is  
condition is satisfied, countervailing duty may be imposed on the 
im ported  goods w hether they are consum ed w ithin  the  tax ing  S ta te
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or not. I f  no alcoholic liquors sim ilar to those im ported  into  the  
S ta te  are m anufactured  or produced in the S tate, the rig h t to impose 
coun ter vailing du ties of excise on the im ported goods to cou n ter
balance the burden  on the  S tate-produced goods will not arise.

(15) E n try  51 of L ist II in  th e  S even th  S chedule  to th e  
C o n stitu tio n  th u s  em pow ers th e  S ta te  to levy excise d u ty  and 
countervailing  duties. This en try  does not em power the  S ta te  to 
levy any  fee.

(16) Pow er to levy fee has been conferred by E n try  66 of L ist 
II in  the  Seventh  Schedule to the C onstitution. The said E n try  reads 
as under:—

“66. Fees in  respect of any of the m a tte rs  in  th is  L ist b u t not 
including fees tak en  in any C ourt.”

T here is no d ispute to the principle th a t  th e  au th o rity  levying 
a fee m u st ren d er some service for the  fee levied. Any im position 
cannot be justified  under E n try  66 if the  au th ority  fails to show 
t h a t  a n y  s e rv ic e s  w ere  re n d e re d  w h ic h  h av e  a p ro x im a te  
re lationsh ip  w ith  the im position. The fee realised  m ust be spen t for 
th e  purposes of the  im position and  should not form  p a r t  of the 
general revenue of the  S tate.

(17) The resp ond en t-S ta te  has not p u t forw ard a  case, in  
support of the levy of im port fee, th a t  any services were rendered  
in  lieu  of the  fee. The respondents have justified  the  levy of im port 
fee on th e  p lea th a t  it was a  price for the privilege given to  th e  
p e titio n e r to im port beer inside the S ta te  of Punjab . It is said  to  be 
a  consideration  for certa in  privileges g ranted  to the p e titio ner to 
trad e  in  liquor and  to im port liquor during  the  course of th a t  trad e .

(18) Section 34 of the  Act provides for the levy of fee w ith  
respect to  the  g ran t of a  licence, perm it or pass for a  specific period. 
Section 34 of the Act reads as under:—

“34. Fees for terms, conditions and  form  of, and dura tion  o f 
licences, perm its and passes:—(1) Every licence, p erm it 
or pass granted  under th is  Act shall be g ran ted —
(a) on paym ent of such fees, if any.
(b) subject to such restric tions and on such conditions,
(c) in  such form and containing such p articu la rs ,
(d) for such period,
as the  F inancial Com m issioner may direct.
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(2) Any au th o rity  g ran tin g  a licence u n d e r th is  Act may 
re q u ire  th e  lic e n see  to  give su ch  s e c u r ity  fo r th e  
observance of the term s of his licence, or to  m ake such 
deposit in  view of security, as such  au th o rity  m ay th in k  
fit.”

(19) The S ta te  G overnm ent may g ran t any licence or perm it 
to a d ea le r on paym ent of fee for a specified period. As has been 
seen  earlie r, the  p etitio ner has paid  licence fee of Rs. 3,00,000 but 
t h a t  is n o t u n d e r  ch a llen g e . S ec tio n  34 em pow ers th e  S ta te  
G overnm ent to levy fee for any licence or p erm it or pass which may 
be g ran ted  u n d e r the Act for a specific period. The levy of im port 
fee has n e ith e r been claimed in exercise of powers u nd er section 34 
nor could it be assum ed th a t  th e  im port fee can be livied u nder 
section 34 of the Act. The said  section specifically re la tes  to the  fee 
for a licence or perm it and does not re la te  to any fee on the im port 
of any excisable article .

(20) The p e titio n er’s challenge on th e  basis of th e  p lea th a t  
notification, w hereby im port fee has been levied, is not au thorised  
u n d er any provisions of the Act, is found to have force,

(21) The second ground of challenge arises from A rticles 301, 
303 and  304 of the  C onstitu tion . A rticle 301 lays down th a t, subject 
to th e  o th e r provisions of P a r t  XIII of th e  C onstitu tio n , trad e , 
com merce and in tercourse th roughout th e  te rrito ry  of In d ia  shall 
be free. A rticle 303 p u ts a restric tio n  on the Legislative pow ers of 
the  U nion and  of the S ta tes w ith  regard  to trade  and commerce. 
N e ith e r the  P arliam en t nor the L egisla tu re  of a S ta te  shall have 
pow er to m ake any law giving any p reference to one S ta te  over 
a n o th e r  o r m ak in g  any d isc rim in a tio n  b etw een  one S ta te  and 
an o th e r by v irtue of any E n try  re la ting  to  trad e  and commerce in 
any of the  L ists in  the S eventh  Schedule. The P arliam en t may, 
how ever, m ake any  law  giving any  p re fe ren ce  o r m ak in g  any  
d iscrim ination  if it  is declared by such law th a t  it is necessary  to do 
so for the purpose of dealing  w ith  a situa tio n  arising  from scarcity  
of goods in  any p a r t  of the te rrito ry  of India.

(22) A rticle 304 of the C onstitu tion  is, however, re lev an t to 
the  controversy in  hand. The said  A rticle reads as under:—

“304. Restrictions on trade, commerce and intercourse among  
S ta te s—N o tw ith s tan d in g  an y th in g  in  A rtic le  301 or 
A rticle 303, the L egisla tu re  of a S ta te  may by law:
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(a) impose on goods im ported from o ther S ta tes or the 
Union territo ries any tax  to which sim ilar goods 
m a n u fa c tu re d  or p ro d u ced  in  t h a t  S ta te  a re  
subject, so, however, as not to discrim inate between 
goods so im ported and goods so m anufactured  or 
produced; and

(b) impose such reasonable restrictions on the freedom 
of trade, commerce or intercourse w ith  or w ithin  
th a t S tate as may be required in  the public interest:

Provided th a t no Bill or am endm ent for the purpose of 
clause (b) sh a ll be in troduced  or moved in  the  
L e g is la tu re  o f a  S ta te  w ith o u t th e  p rev io u s  
sanction of the P resident.”

(23) The petitioner’s challenge to the im position of im port fee 
arises from clause (a) of Article 304, which prohibits discrim ination 
betw een goods im ported and goods m anufactured  in  a  S tate. A S tate 
L egislature may, by law, impose any tax  on the goods im ported 
from o ther S ta tes or the Union territo ries to the same ex ten t sim ilar 
goods m anufactured  or produced in  th a t  S tate are subjected. B ut 
no tax  sh a ll be imposed if  i t  led to discrim ination betw een goods 
im ported and the goods m anufactured in  the S tate. The petitioner’s 
case is based on the plea th a t, by imposing im port fee, the S tate  of 
Punjab has discrim inated between th e  goods im ported and the goods 
m a n u fa c tu re d  in  th e  S ta te . The p e ti tio n e r  h as a lread y  been  
subjected to countervailing duty of Rs. 48,048 which is equivalent 
to the excise duty levied on the m anufacturers of the S tate  of Punjab 
on one tru ck  of bear containing 800 boxes of 12 bottles each. Besides, 
an  im port fee has been levied on the im port of beer a t the ra te  of 
R,s. 28,800 for one truck  of beer containing 800 boxes of 12 bottles 
each. Thus, the goods im ported have been subjected to  the following 
two taxes:—

(i) Countervailing duty .. Rs. 48,048
(ii) Im port fee Rs. 28,800

Total: .. Rs. 76,848
(24) As against to ta l am ount of duty and fee payable by a 

perso n  im porting  beer in  the S ta te  of P un jab  a t Rs. 76,848, a 
m anufactu rer of the S tate  of Punjab has to pay Rs. 48,048 only. 
Thus, i t  is a  discrim ination betw een goods im ported and the goods 
m anufactured  and is said to be violative of clause (a) of Article 304 
of the  C onstitution.
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(25) Section 33-A of the  Act seeks to save and p ro tec t the 
levy of duty which was levied im m ediately before the com mencement 
of the C onstitution. It, however, also incorporates the  restric tions 
w hich h ave b een  specified  in  c lau se  (a) of A rtic le  304 of th e  
C onstitu tion . Section 33-A of the Act reads as under:—

“33-A.— Saving for duties being levied at commencement o f
the C onstitu tion :—
(1) U n til  p ro v is io n  to  th e  c o n tra ry  is m ad e  by 

P arliam ent, the S ta te  G overnm ent may continue 
to levy any d u ty  w hich it was law fully  levying 
im m ed ia tely  before th e  com m encem ent of th e  
C onstitu tion  under th is  C hapter as then  in force:

(2) The duties to which th is  section applies are:—
(a) an y  d u ty  on in to x ic a n ts  w h ich  a re  n o t 

exciseable artic les w ithin  the m eaning of th is 
Act; and

(b) any d u ty  on a n  exciseable a rtic le  produced 
o u ts id e  In d ia  and  im p o rted  in to  P u n ja b / 
H aryana w hether across a custom s fron tie r as 
defined by the C entral G overnm ent or not.

(3) Nothing in  th is section shall au thorise  the lavy by
th e  S ta te  G ov ernm en t of any  d u ty  w hich, as 
betw een goods m anufactured  or produced in the 
S ta te  and sim ilar goods not so m anufactured  or 
produced, d iscrim inates in favour of the form er, 
or which, in th e  case of goods m anufactured  or 
produced outside the S tate, d iscrim inates betw een 
goods m anufactured or produced in one locality and 
sim ilar goods m anufactured or produced in another 
locality.”

(26) It is clear from sub-section (3) of Section 33-A th a t  S ta te  
G ov ernm en t is not a u th o r ise d  to levy any  d u ty  w hich  w ould 
d iscrim inate  in favour of the goods m anufactured  or produced in 
the  s ta te  as aga inst th e  s im ilar goods not so m an ufac tu red  or 
produced in the S ta te . Thus sub-section (3) is a reproduction of the  
restric tions contained in clause (a) of Article 304 of the C onstitution. 
In  view of sub-section (3) of section 33-A of the Act, the S ta te  of 
P un jab  is found to have no au thority  or power to levy duty which 
w ould  fav o u r th e  m a n u fac tu re  and  d isc r im in a te  a g a in s t  th e  
im porter.



Devans Modern Breeries Ltd. v. The State of Punjab & 417
anothers (N.K. Agrawal, J.)

(27) The respondents have argued th a t  im port fee h as been 
levied under the  P unjab  Excise Fiscal O rders, 1932, which was an  
existing  law before the  com m encem ent of the C onstitu tion .

(28) C lause (10) of A rticle 366 of the  C onstitu tion  defines 
“existing  law” as under:—

“(10) ‘existing law ’ m eans any law, O rdinance, order, bye
law , ru le  o r re g u la tio n  p a sse d  or m ade before  th e  
com m encem ent of th is  C onstitu tion  by any L egislature, 
au tho rity  or person having power to m ake such a law, 
O rdinance, order, by-law, ru le  or regula tion .”

(29) A rticle 372 of the C onstitu tion  pro tects the continuance 
and enforcem ent of the  existing laws by saying th a t  all the  laws in 
force in  the territo ry  of Ind ia im m ediately before the  com m encem ent 
of the  C onstitu tion  shall continue in force un til a lte red  or repealed  
o r am en d ed  by a co m p e ten t L e g is la tu re  o r o th e r  co m p e ten t 
au thority .

(30) The increase in the  im port fee has been effected by way 
of an  am endm ent of the  Punjab Excise F iscal O rders, 1932 and  
therefore, the am endm ents, so made, cannot be tre a te d  to be the  
existing laws and are, therefore, not saved by A rticle 372 of the 
C onstitu tion.

(31) The Suprem e C ourt in  K alyani Stores  v. S ta te  o f Orissa  
and  others  (1), has exam ined  th e  provisions of th e  B ih a r and  
O rissa  Excise Act, 1915, in  the  context of A rticles 301 to 305 of 
th e  C onstitu tion . T h at was a case w here a notification, u n d e r the  
said  Act im posing coun tervailing  duty  on foreign liquor im ported  
in to  th e  S ta te , had  been  issued . The d u ty  w as enh anced  by a 
su b seq u en t n o tifica tio n  in  th e  y e a r  1961. The p e ti t io n e r  had  
challenged  the  ea rlie r  as well as th e  subsequen t notifications on 
th e  ground  th a t  no cou n te rv a ilin g  du ty  can be im posed as no 
foreign liquor was m anufactu red  in th e  S ta te . D uty of excise on 
foreign liquor im ported  into  the  S ta te  was levied a t firs t a t Rs. 40 
p e r  L.P. Gallon and  from A pril 1, 1961, a t Rs. 70. Since th e  org inal 
du ty  a t Rs. 40 w as fixed by notification issued  in  1937, th a t  was 
said  to  be pro tected , having been issued  u nd er th e  existing  law. 
H owever, notification  of 1961 was held to be not an  existing  law 
and  th e  ad d itio na l b u rden  im posed w as held to be v io lative of 
A rticle  301 of th e  C onstitu tion . It was held th a t the notification of
1. AIR 1966 SC 1686
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1961 m ight be saved only if i t  fell w ith in  the exceptions contained 
in  A rticles 302, 303 and 304 of the  C onstitu tion . Articles 302 and 
303 w ere not a ttrac ted . Pow er to leg islate under A rticle 304 was 
also not available because no foreign liquor was m anufactured  or 
produced in  the  S ta te . T h a t notification did not comply w ith  the 
requ irem en ts of the  C onstitu tion  contained in  A rticle 304, clauses 
(a) and  (b). N otification of M arch, 1961, enhancing the  levy by Rs. 
30 w as held  as inv a lid . H ow ever, e a r lie r  n o tifica tio n  o f 1937 
rem ained  operative in view of Article 305.

(32) W hile discussing ‘‘countervailing duties”, it was observed 
by the  Suprem e C ourt in  K alyani S tores’ case (supra) as under:—

“The expression ‘countervailing  du ties’ has not been defined 
in  the  C onstitu tion  or the  B ihar and O risa Act 2 of 1915. 
We have, therefo re , to depend upon its  etym ological 
sense and the context in  which it has been used in E n try  
51. In  its  etymological sense, it  means to counter-balance; 
to avail against w ith  equal force or v irtue; to com pensate 
for som ething or serve as an  equivalent of or su b stitu te  
for (see B lack’s Law D ictionary, 4 th  Edn. 421). This 
would suggest th a t  a counter-vailing  duty  is imposed 
for th e  purpose of counter-balancing or to avail against 
so m e th in g  w ith  e q u a l force o r to  c o m p en sa te  for 
som ething as an equivalent. E n try  51 in L ist II of the 
Seventh  Schedule to the C onstitu tion  gives power to the 
S ta te  L egislature to impose duties of excise on alcoholic 
liquors for hum an  consum ption  w here the  goods are  
m anufactu red  or produced in  th e  S ta te . I t  also gives 
power to levy countervailing  duties a t the sam e or lower 
r a te s  on s im ila r  goods m a n u fa c tu re d  or p ro d u ced  
elsew here in India. The fact th a t  countervailing  duties 
m ay be imposed a t the  sam e or lower ra te s  suggests th a t  
they  are  m eant to counter-balance the  du ties of excise 
imposed on goods m anufactured  in the  S tate. They may 
be imposed a t the same ra te  as excise duties or a t a lower 
ra te , presum ably to equalise the burden after tak ing  into 
a c c o u n t th e  c o s t o f t r a n s p o r t  fro m  th e  p la c e  of 
m anufacture to the taxing S tate. I t  seems, therefore, th a t 
countervailing  duties are  m eant to equalise the  burden  
on alcoholic liquors im ported from outside the  S ta te  and 
the  burden  placed by excise duties on alcoholic liquors 
m anufactured  or produced in  the S tate. I f  no alcoholic 
liquors, s im ila r to those p roduced  o r m an u fac tu red
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im ported into the S tate, are produced or m anufactured , 
th e  rig h t to impose counter-balancing duties of excise 
levied on the goods m anufactured  in  the S ta te  w ill not 
arise. I t  may, therefore, be accepted th a t countervailing 
duties can only be levied if sim ilar goods a re  actually  
produced or m anufactured in the S ta te  on which excise 
duties are being levied.”

(33) In  Weston Electronics and another v. State of Gujarat 
and  others (2), a sim ilar question arose about the powers of the 
G overnm ent to levy tax  on goods m anufactured  locally a t a lower 
ra te  and to levy of tax  a t a h igher ra te  on goods im ported from 
outside the S tate. It was held th a t the discrim ination, effected by 
applying different ra tes  of tax between goods im ported into the S tate 
of G u ja ra t and  goods m anufactured  w ith in  th a t  S tate, m ust be 
struck  down. It was observed tha t, while a S ta te  L egislature may 
enact a law imposing a tax  on goods im ported from o ther S ta tes as 
is levied on sim ilar goods m anufactured in th a t S tate, the imposition 
m ust not be such as to discrim inate betw een goods so im ported and 
goods so m anufactured . I t  was fu rth e r held th a t  Article 304 (a) 
enabled the  Legislature of a S tate  to m ake laws affecting trade, 
commerce and in tercourse and thereby it enabled the im position of 
taxes on goods from other S tates if sim ilar goods in the S ta te  are 
subjected to sim ilar taxes so as not to discrim inate between the goods 
m anufactured  or produced in th a t S tate  and the goods which are 
im ported from other S tates.

(34) A sim ilar question happened to be again exam ined by 
the  Suprem e Court in Video Electronics Pvt. Ltd. and  another v. 
Sta te o f Punjab and another (3), I t was observed there in  th a t the 
object of Article 301 was to prevent discrim ination against im ported 
goods by imposing tax  on such goods a t the ra te  h igher th an  th a t 
borne by local goods. The question as to w hether the  levy of the tax  
would- constitu te  d iscrim ination, would- depend upon a varie ty  of 
factors including the ra te  o f tax  and the item  of goods in respect of 
th e  sa le  on w h ich  it is  lev ied . E v ery  d if fe re n t ia t io n  is n o t 
discrim ination. The word "discrim ination” is not used in  Article 14 
b u t is used in Articles 16,-303 and 304(a). W hen used in Article 
304(a), i t  invo lves an  e lem en t of in te n tio n a l  and  p u rp o se fu l 
differentiation, thereby creating an economic b arrier and an elem ent 
of an  unfavourable bias. If  the general ra te  applicable to the goods
2. (1988) 2 SC Cases 508
3. (199*0) IT  Sales Tax Cases 82
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locally m ade and to those im ported from o ther S ta tes is the sam e, 
nothing more is to be shown by the S ta te  to dispel the a rgum en t of 
discrim ination under Article 304(a), even though the re su lta n t tax  
am ount on im ported goods may be different.

(35) The in te rp re ta tio n  of Article 304(a) of the C onstitu tion  
has thus been au thorita tively  laid down by the Suprem e C ourt and, 
in the light of the said in te rp re ta tio n , the notification dated  27th 
M arch, 1996, levying the im port fee, has to be held to be violative 
of Article 304(a) of the Constitution.

(36) This Court in Civil W rit P etition  No, 921 of 1979 (Dewan 
M odern B rew eries L td ., J a m m u  v. The S ta te  o f H a rya n a  and  
others),— vide judgm ent dated 27th April, 1982, in the case of p resent 
petitioner, has quashed the Punjab Excise Fiscal O rders, 1968, 1969 
and 1974, w hereby export duty had been levied on rectified sp irit.

(37) The respondents have argued th a t  the petitio ner had  no 
fundam ental righ t to trade  in liquor and, if the S ta te  G overnm ent 
g ran ted  a privilege to the petitioner in lieu of the paym ent of im port 
fee, th a t could not be challenged. It is also argued th a t  the petitioner 
got licence renew ed from year to year subject to the conditions of 
paym ent of im port fee and, therefore, the p etitioner had  no rig h t to 
challenge the levy of fee once the petitioner accepted the conditions 
righ t from the year 1992-93. The respondents’ plea, th a t  th e  fee 
was levied in lieu of the privileges granted  to the petitioner, has no 
force inasm uch as the  fee has been found to be not authorized  in 
law. U nless th e re  was a specific provision in the Act, no fee could be 
levied.

(38) I t  is correct th a t the petitioner did not choose to challenge 
the levy of im port fee in the earlier years. The levy was first imposed 
w ith  effect from 1st April, 1992 and the  petitioner carried  on its  
business of im port of beer year after year. The last notification dated 
27th M arch, 1996 w hereby im port fee was levied a t Rs. 35.88 per 
box 12 bottles, has been challenged im m ediately th e rea fte r  and, 
therefore, we re stric t the challenge to th a t  notification only. The 
petitioner is, therefore, not en titled  to challenge the levy of im port 
fee in respect of the ea rlie r years inasm uch as no challenge was 
m ade against the ea rlie r notifications and the petitio ner m ade the 
paym ent of im port fee w ithout any grudge.

(39) In  th e  re su lt, n o tifica tio n  d a ted  2 7 th  M arch , 1996 
(Annexure P-3) is held to be unauthorized  in law and  also violative
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of A rticles 301 and 304 (a) of the  C onstitu tion  of India. The said  
notification is, therefore, quashed. No o rder as to costs.

S.C.K.

Before V.S. Aggarwal, J.
MUKHTIAR SINGH @ MUKHA ,— Petitioner 

versus
STATE OF PUNJAB ,— Respondent 

Crl. M.No. 13620/M of 96 
28th Jan u ary , 1997

Code o f C rim inal Procedure, 1973-S.482— Id en tifica tion  o f 
Prisoners Act, 1920—Ss. 4&5—Finger impressions—̂ Whether during  
investigation  the Jud icia l M agistrate can direct a person to give  
his thum b-im pression or not.

Held, th a t  the  Identification  of P risoners Act, 1920 had  been 
enacted  to au thorise  m easurem ents and photographs of convicts 
and  o thers. Section' 2(a) defines m easurem ents:

"2(a) ‘m easurem ents’ include finger im pressions and foot p rin t 
im pressions.”

(P ara  6)
F u r th e r  h e ld , t h a t  re a d in g  o f th e  p ro v is io n s  o f th e  

Id e n tif ic a tio n  of P riso n e rs  Act, 1920 c learly  show th a t  in  th e  
im pression “m easurem ents” giving of the  finger im pressions and 
foot p rin ts  is included. The leg isla tu re  specifically excluded the  
tak ing  of th e  specim en handw ritings. This con trast can easily be 
noticed th a t  while during  investiga tion  th e  C ourt cannot d irec t 
giving of the specim en handw riting  b u t under the Identification  of 
P risoners Act, direction can certainly  be given for giving of the finger 
p rin ts  and foot p rin ts .

(P ara  7)
F urther held, th a t the law specifically perm its tak ing  of the 

m easurem ents during investigation as per order of the  Court. D uring 
investigation  a direction cannot be given for tak in g  of the specim en


