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authority  to call the occupant a t the in itial stage in  the 
very first instance before fixing the value. It would 
be open to the authority  concerned to call the occupant if 
he has already been found to be eligible for allotm ent 
under ru le 34-C or to fix the value w ithout calling him 
and to in tim ate the same to the lessee. If. however, the 
lessee feels aggrieved by his ex parte fixation of value and 
questions or impugns the same before the same authority  
in appropriate proceedings or in an appeal against such 
an order, it would not be open to the au thority  concerned 
to refuse to the aggrieved party  an adequate opportunity 
to show cause against such ex  parte fixation of value. The 
natu re  of the opportunity  to be given will depend upon 
the circum stances of each case. B ut the principles of na
tu ra l justice would not be satisfied if the aggrieved party  
is not allowed to rebu t the evidence on which the ex  parte 
value has been fixed a n d /o r  is not allowed to lead his own 
evidence to show w hat the correct or the proper value 
should be. The aggrieved party  should certainly be en titl
ed to know the evidence on which the ex  parte  value has 
been fixed in order to be able to rebu t it.

This w rit petition is, therefore, granted, the im pugned 
orders of respondents Nos. 1 to 3 are set aside and quashed. 
The eligibility of the petitioner under ru le  34-C except 
for the question of valuation having already been deter
mined, the authorities would now proceed according to 
law for determ ining the value of the property  in  question 
in  accordance w ith the principles set forth  above. In the 
peculiar circum stances of the case w e m ake no order as 
to costs.

I. D. Dua, J.—I agree.
B.R.T.
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 Held, that in deciding whether to make a reference or not under 
sections 10(1) and 12(5) of the Industrial Disputes Act, the appropri- 
ate Government acts in an administrative capacity and not in exercise 
of judicial or quasi-judicial powers, but this does not mean that the 
decision of the Government is not liable to be declared non est and 
that High Court cannot issue a direction to the appropriate Govern- 
ment to decide the matter in accordance with law where it is found 
that reference has been declined either on extraneous considerations or 
mala fide or without even refering to the report of the Conciliation 
Officer under section 12(4) of the Act. The following propositions 
emerge from the consideration of the decided cases in this behalf.—

(1) That an appropriate Government acting in exercise of its 
powers under section 10(1) read with section 12(5) of the 
Act exercises administrative functions and not judicial or 
quasi-judicial functions;

(2) That in exercise of its powers under section 10(1) of the 
Act, the appropriate Government has a discretion to refer 
or not to refer any dispute to a Labour Court or Tribunal, 
but such discretion has to be exercised in accordance 
with the provisions of the Act itself, i.e., the appropriate 
Government can decline to make a reference only on two

. grounds, viz.,—

(i) that there is no industrial dispute which can be referred; 
and

(ii) that it is not expedient to make a reference in the cir- 
cumstances of the case;

(3) If an appropriate Government declines to make a reference 
on any of the above-mentioned two permitted grounds, the 
decision of the Government would not be amenable to a 
writ or direction of the High Court and it would not be 
open to the Court to compel the Government to make a 
reference. The High Court will not sit in appeal over 
the decision of the appropriate Government on any of the 
above-mentioned two matters.

VQfc. XVIB*(2)] INDIAN DAW REPORTS W o

(4) An appropriate Government can be compelled by a writ in 
the nature of mandamus to consider the matter as required
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by section 12(5) of the Act and then to exercise its discre- 
tion under section 10(1) of the Act in accordance with 
law if it is either admitted or proved that conciliation pro- 
ceedings had taken place and a report had been submitted 
by the Conciliation Officer under section 12(4) of the 
Act, but that the State Government had not seen the 
report of the Conciliation Officer or taken it into considera- 
tion at all before deciding whether to make a reference or 
not;

(5) A writ of mandamus would also issue if the Government 
declines to make a reference under section 12(5) of the 
Act, without recording the reasons for such refusal and 
without communicating the same to the parties concerned; 
and

(6) An appropriate writ would also issue to the State Govern
ment if it is admitted or proved that the refusal to make 
a reference of the dispute in question is not bona fide or 
is actuated by malice or is based on considerations which 
are wholly irrelevant or extraneous and are not germane 
to the statutory considerations on which reference can be 
declined.

Held, that it is neither possible nor proper to fetter the discretion 
of the High Court in the matter of exercise of its powers under 
Article 226 of the Constitution or to lay down any hard and fast rules 
for the same. But normally the High Court will give appropriate 
orders or directions under Article 226 of the Constitution when it is 
found:—

(1) that a judicial or quasi-judicial tribunal or a statutory 
authority has—

(i) acted without inherent jurisdiction; or

(ii) acted in excess of its jurisdiction; or

(iii) assumed jurisdiction where it had none; or

(iv) while exercising judicial or quasi-judicial functions passed 
some order in which some glaring error of law on some 
material point is apparent on the face of the record and 
on account of such assumption, refusal or excess of 
jurisdiction or such error of law, manifest injustice has 
resulted to the aggrieved party;
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(2) when a statutory authority passes ah order which is tainted 
with fraud or is actuated by malice or is vitiated on 
account of having been passed on some wholly extraneous 
considerations;

(3) when the impugned order or action is violative of any 
of the fundamental rights enshrined in part III of the 
Constitution;

(4) when the impugned order or action is violative of any 
statutory right of the petitioner and the violation has re
sulted in manifest injustice to the petitioner and he has 
no other adequate alternative remedy to get the wrong 
rectified;

(5) when the life or property of a citizen of this country is 
being jeopardised by the State and the State is not able to 
support such an interference with the life, liberty or pro- 
perty of the subject on the authority of any valid law.

Held, that a written statement to a writ petition under Article 
226 of the Constitution of India should be in the form of an affidavit 
as required by Rule 6 of Chapter 4-F(b) of the Punjab High 
Court Rules and Orders, Volume V. The affidavit has to be drawn, 
verified and sworn properly and has to conform to the requirements 
of Rule 3(1) or Order 19 of the Code of Civil Procedure.

Case referred by the Hon’ble Mr. justice Inder Dev Dua on 2nd 
April, 1965, to a larger Bench for decision owing to the importance 
of the question of haw involved in the case. The case was finally 
decided by a Division Bench consisting of the Hon'ble Mr. Justice 
Inder Dev Dua and the Hon’ble Mr. Justice R. S. Narula, on 20th 
May, 1965.

Petition under Article 226 of the Constitution of India, praying 
that a writ of mandamus or any other appropriate writ, order, or 
direction be issued directing the Government to dispose of afresh 
according to law the question whether a reference of the dispute 
relating to the dismissal of Bhola Nath is called for.

A nand Swaroop and R. S. M ittal, A dvocates, for the Petitioners.

M. R. Sharma, A dvocate, for the A dvocate-G eneral, for the 
Respondent.



Narula, J. N arula, J.—On 14th April, 1962, Bhola N ath  (herein
after referred  to as th e  employee) an  employee of the  
Oswal W eaving Factory, A m ritsar (hereinafter called the  
employer) was dismissed from  service. The T extile Mazdoor 
E kta Union, A m ritsar (which I w ill call in  th is  judgm ent 
“the  Union”) addressed a notice of demand, dated  5th May, 
1962 (copy annexure ‘A’, to the w rit petition) to the  em
ployer in  which three demands w ere made. We are, how
ever, directly concerned J p  th is case w ith  dem and No. 2 
which was in  th e  following te rm s: — . ^

“Shri Bhola Nath, son of D w arka Das, has been 
turned  out w ithout notice since 14th April, 1962 
and he has not been put on work. I t  is, there
fore, dem anded th a t Shri Bhola N ath should be 
re-instated on the  old job on old conditions of 
service and he should be paid the compensation 
from  14th April, 1962 till his re-instatem ent.”
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Copy of this dem and notice was docketed to  the Con
ciliation Officer, Circle I, A m ritsar. The dem and was not 
m et by the employer. Conciliation proceedings under the 
Industria l Disputes Act (14 of 1947) as thereafter amended 
(hereinafter referred  to as the Act) resulted  in  a failure. 
The Conciliation Officer thereupon reported  the failure of 
the proceedings to the S tate G overnm ent in  his report 
under section 12(4) of the Act. Copy of this report was 
obtained by us a t the hearing of the w rit petition from  
the  learned counsel for the State. The Conciliation Officer 
reported th a t dem and No. 1,. did not deserve any fu rther 
action at th a t stage. Regarding dem and No. 3, he stated 
in his report th a t  the dem and was not justified in  view of 
the fact th a t the em ployer’s factory was a sm all one. 
Regarding dem and No. 2 (the dem and for the  reinstatem ent 
of th e  employee) i t  was stated by  the Conciliation Officer 
in  his said report as follows: —

r

“Demand, No. 2.—The dem and of the Union is tha t 
Shri Bhola Nath, son of Shri D w arka Dass, whose 
services have been term inated w ith effect from  
14th April, 1962, w ithout any notice should be 
reinstated  w ith  fu ll back wages. Shri Gobind
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Ram, Clerk, of the Mills, stated  th a t the w orkm an The Workmen 
was found drunk while on duty and had also of the Oswal 
m isbehaved wih other workmen. On inquiries Wcav‘n£ Factory 
he stated  tha t no charge-sheet or opportunity to <?t‘ate o£ 
explain his conduct was given to the workm an. Punjab
Shri Gobind Ram added th a t the m anagem ent -------------
were not prepared to take Shri Bhola N ath  back Narula, 1. 
in  service. As the dismissal of Shri Bhola Nath 
by the m anagem ent is to tally  unjustified and im
proper I am le ft w ith  no option bu t to recommend 
the reference of this case to adjudication as per 
d raft enclosed.”

To the report of the Conciliation Officer was attached 
a d raft notification putting in  issue the disupte in connection 
w ith which a reference under the Act was recom m ended by 
the Conciliation Officer. This was in  the following te rm s: —

“W hether the term ination of service sof Shri Bhola 
Nath, son of D w arka Dass, is justified and in 
order ? If not, to w hat re lief/exac t am ount of 
compensation he is entitled  ?”

On 11th July, 1962, the Secretary to the Pun jab  Govern
m ent, in  the D epartm ent of Labour w rote to the General 
Secretary  of the Union, declining to m ake a reference in 
connection w ith  either of the three demands. No m ention 
a t all was m ade in this detailed le tte r to the report which 
had been subm itted by the  Conciliation Officer, under sec
tion 12(4) of the Act. In  connection w ith dem and No. 2, it 
was sta ted  in  this le tte r (copy, annexure ‘B’ to the w rit 
petitions) as follows: —

“Since Shri Bhola N ath was found drunk in  the 
premises of the factory which ’tantam ounts to 
serious misconduct, the action of the m anagem ent 
in  rem oving him  from  service appears to be in 
order. The case of the worker, therefore, does 
not m erit reference for adjudication.”

On 25th July, 1962, the Union m ade a fu rther w ritten  
representation to the State Governm ent (copy annexure ‘C’ 
to the w rit petition) w herein it was stated as follows 
regarding the relevant dem and: —

' : “Regarding dem and No. 2, we do not know how the 
Governm ent has constituted itself as the Judge in
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establishing the guilt of Shri Bhola Nath. The 
Clerk sent by the em ployer conceded before the 
Conciliation Officer th a t Shri Bhola N ath was 
never charge-sheeted and no enquiry was held 
against him  to prove the charge. No report was 
lodged in a police station. How the Governm ent 
has come to the  conclusion tha t Shri Bhola N ath 
was found drunk, we fail to undertsand. The 
case of the w orksf is very strong and the m anage
m ent had no righ t to tu rn  him out in  th if1 
arb itra ry  m anner. If the case of this w orker is 
not fit for adjudication, then we th ink no worker 
could hope for adjudication w hen the reference 
has to be m ade by the Governm ent. In  this 
respect please refer to the judgm ent of M adras 
High Court quoted in Volume X X II parts V & 
VI at page 199.”

In  this le tte r the Union requested the Governm ent to 
reconsider its decision and to order a reference and adjudi
cation im m ediately. The reply to this representation is 
contained in the G overnm ent’s letter, dated 20th Septem ber, 
1962, copy of which has been subm itted by the petitioner 
in this Court as annexure ‘D’ to the w rit petition. Regarding 
the dem and in. question it was stated by the Governm ent 
in the said communication as follows: —

“The other dem and relating to the reinstatem ent of 
Shri Bhola N ath has not been considered fit for 
reference even on reconsideration.”

Thus having exhausted all possible alternative remedies, 
thef Union acting for and in the name of the workm en of 
the Oswal W eaving Factory, Am ritsar, applied to this Court 
under Article 226 of the Constitution for an appropriate 
w rit or order to d irect the G overnm ent to dispose of afresh 
according to law  the question w hether a reference of the 
dispute relating to the dismissal of Bhola Nath is called^ 
for.

PUNJAB SERIES [VOL. X V lII -(2 )

On behalf of the S tate a w ritten  statem ent, dated nil 
duly verified by the D eputy Labour Commissioner, Punjab  
has been filed in this Court on or about 7th December, 1962. 
It is noticed w ith  reg re t th a t the S tate has not complied
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w ith the requirem ents of rule 6 of Chapter 4-F(b) o f the 'The Workmen 
P unjab  High Court Rules and Orders, Volume V, which of the Oswal 
requires a w ritten  statem ent to a w rit petition under Weaving Factory 
Article 226 of the Constitution to be in the form  of an g ^ te c£
affidavit. Affidavits have to be drawn, verified and sworn 
properly and have to conform to the requirem ents of 
ru le  3(1) of O rder 19 of he Code of Civil Procedure. The 
re tu rn  m ade to the ru le in  th is case is in  the form  of a 
w ritten  statem ent prescribed by  the Code of Civil Procedure 
and purports to be verified in  the same m anner though not 
even as required by O rder 6, rule 15 of the Code. This 
does not satisfy the requirem ents of law. S trictly  speaking 
there is no proper re tu rn  to the rule issued by the Court 
in  this case. But in  the in terest of justice the w ritten  
statem ent is being looked into and has been taken  into 
consideration to avoid fu rther delay. I would, however, 
like to m ake it clear th a t this m ay not be taken  as a prece
dent for such lapse being condoned in future.

In  this w ritten  statem ent the reply of, the S tate on 
m erits is contained in  paragraphs 3 and 8 thereof. Relevant 
parts of these paragraphs are reproduced below: —

!‘P ara  3........this m uch is adm itted th a t one Shri Gobind
Ram  appeared on behalf of the m anagem ent 
before the Conciliation Officer, Am ritsar, who 
stated th a t Shri Bhola Nath, son of Shri D w arka 
Dass, w as found drunk while on duty and had 
also m isbehaved w ith  other workm en. He also 
stated th a t no charge-sheet was fram ed against 
him  and no opportunity was given to him  to 
explain his conduct before dism issal.......”

Para 8. “ ...... The State Governm ent has fu ll ju ris
diction to decide w hether an Industrial Dispute 
exists or apprehended and also to decide about 
its desirability for referring it for adjudication. 
In  the present case a decision, a fte r fu ll considera
tion of the facts of the  case, was taken th a t the 
dispute is no t w orth reference for adjudication. 
No adjudication of the  dispute was m ade by the 
S tate Governm ent.” -

This petition came up  for hearing before Dua, J., on 
2nd April, 1965 and the learned Judge was of the opinion
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The Workmen th a t the question raised in this case is of considerable
of the Oswal im portance and is likely to arise quite frequently  and that, 

Weaving Factory therefor6) it is desirable tha t the m ain point involved in 
The Suite of ^ is caSe should be disposed of by a larger Bench in  the 

Punjab very first instance. In  pursuance of: the said order of
-------------  reference this case has come up  before us.
Narula, J.

The learned counsel for the S tate has subm itted th a t in 
exercise of our powers und£r Article 226 of the Constitution 
we cannot in terfere  in  the discretion exericsed by the 
S tate G overnm ent under section 10(1) of the A ct in re 
fusing to m ake a reference. This Court in  exercise of its 
powers under A rticle 226 of the Constitution has certainly 
no intention to in terfere  w ith  th e  exercise of discretion 
by any au thority  or tribunal provided the  au thority  has hot 
exceeded the bounds of its jurisdiction or acted mala fide  
or based its order on w holly extraneous grounds. B ut it 
is the constitutional duty of this Court to keep a ll authorities 
and tribunals (under the Court’s jurisdiction) while dis
charging their judicial, quasi-judicial or sta tu tory  functions 
w ith in  the bounds of th e ir jurisdiction and to compel them, 
w herever necessary, to perform  the duties enjoined on 
them  by law  strictly  in  accordance w ith  the relevan t 
sta tu tory  provisions. This is the only w ay in  w hich this 
Court can assist in  the m aintenance of ru le of law  which 
is enshrined in  Article 14 of our Constitution in  this Re
public. This Court would indeed be failing in  its duty  if 
it  declines even in  a proper case to compel any authority, 
howsoever, high, which is otherwise w ith in  its jurisdiction, 
to conform  to the  ru le of law  and to act w ith in  the  circum 
scribed lim its of their sta tu tory  authority . Norm ally the 
Court w ill give appropriate orders or directions under 
Article 226 of the Constitution w hen it is fo und : —

(1) th a t a judicial or quasi-judicial tribunal or a 
sta tu tory  authority  has—

(i) acted w ithout inheren t jurisdiction; or
(ii) acted in excess of its jurisdiction; or K

(iii) assum ed jurisdiction w here i t  had none; or
(iv) while exercising judicial or quasi-judicial

functions passed some order in which some 
glaring erro r of law  on some m aterial point 
is apparent on the  face of the record; and
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on account of such assumption, refusal, or excess The Workmen 
of jurisdiction or such error of law m anifest in- °f Oswal 
justice has resulted  to the aggrieved party; Weaving^. actory

The State of
(2) w hen a statu tory  authority  passes an order which Punjab

is tain ted  w ith  fraud  or is actuated by malice ■....
or is v itiated  on account of being based on some Narula, h 
wholly extraneous considerations;

(3) when the impugned oraer or action is violative
"* of any of the fundam ental rights enshrined in

P art III  of the Constitution;

(4) w hen the im pugned order or action is violative of 
any statu tory  rig h t of the petitioner and the 
violation has resulted  in m anifest injustice to the 
petitioner and he has no other adequate a lte r
native rem edy to get the wrong rectified;

(5) w hen the life or property of a citizen of this 
country is being jeopardised by the S tate and the 
S tate is not able to support such an interference 
w ith  the life, liberty  or property of the subject 
on the authority  of any valid law.

I t is neither possible nor proper to fe tter the discretion 
of this Court in  the m atter of exercise of its powers under 
Article 226 of the Constitution or to lay down any hard  or 
fast ru les for the same. B ut this jurisdiction is to be 
norm ally exercised keeping in view the above principles 
and a t the same tim e keeping in view the fact th a t i t  is 
not for this Court to in terfere in  the day-to-day w ork of 
sta tu tory  and other authorities so long as they rem ain 
w ith in  their bounds and do their duties as enjoined on them  
b y law .

Coming back to the facts of this case it  has been 
urged b y  Mr. A nand Swaroop the  learned counsel fo r the 
petitioner th a t we should set aside the  orders of the State 
G overnm ent declining to m ake a reference of the dispute 
in  question relating to the claim for the reinstatem ent of 
the  employee and to direct the respondent to consider the 
m atte r afresh  and to decide it in  accordance w ith  law. In

VOL. X V lI I - (2 ) ]  INDIAN LAW REPORTS
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support of th is relief claimed by the  petitioner th ree  m ain 
points have been urged by its learned counsel, viz.,—

(1) the solitary ground on which the G overnm ent has 
declined to  m ake a reference is extraneous to  the 
considerations prescribed by law and i t  is not a 
valid ground for declining a reference;

(2) th a t in  deciding under section 10(1) of the Act 
w hether or not id  m ake a reference there are only 
two valid considerations which can law ful]^ 
influence the  m ind of the G overnm ent in dec
lining to m ake a reference, i.e., existence or non
existence of an industrial dispute w ith in  the 
m eaning of section 2(k) of the Act and th e  ques
tion of expediency which would depend on the 
circum stances of each case;

(3) th a t it was the duty of the S tate G overnm ent in 
exercise of its powers under section 10(1) of the 
Act to decide the question of m aking or not 
m aking a reference of the dispute in question 
only after a consideration of. the report referred  
to in sub-section (4) of section 12, i.e., the report 
of the  Conciliation Officer.

These submissions of the learned counsel are sub
stan tially  overlapping b u t have been reproduced alm ost in 
the words in which they w ere form ulated by him. In 
support of these submissions Mr. A nand Swaroop relies on 
various cases. Before dealing w ith  those cases, however, 
it is necessary to set out the relevant provisions of the Act. 
Section 2(k) of the Act defines an industrial dispute and  
reads as follows: —

“ (k) ‘industrial, dispute’ m eans any dispute or 
difference betw een employers and employers, or 
betw een em ployers and workm en, or betw een 
w orkm en and workm en, which is connected w ith  
the em ploym ent or non-em ploym ent or the term s r  
of em ploym ent or w ith  the conditions of labour, 
of any person;”

R elevant p a rt of section 10(1) reads as follows: —
“10. (1) W here the appropriate G overnm ent is of 

opinion th a t any industria l dispute exists or is
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apprehended, it  may a t any time, by order in  Th# Workmen 
w riting,— °f the Oswal

Wearing Factory

(a) refer the dispute to a Board for promoting a gtate Q£
settlem ent thereof; or.

Before the stage for m aking a reference under sec
tion 10(1) of the Act arises, conciliation proceedings take 
place. Section 12 provides the m achinery for the same. 
Relevant parts of section 12 of the A ct are quoted below : —

Punjab 

Narula, J.

‘12. (1) W here any industrial dispute exists or is 
apprehended, the Conciliation Officer may, or 
where the dispute relates to a public u tility  
service and a notice under section 22 has been 
given, shall hold conciliation proceedings in  the 
prescribed m anner.

( 2) *
(3) *
(4) *

(5) *
(6) *
Provided.

*
*
*
*
*

The stage is now set for considering the cases cited by 
the  learned counsel for the petitioner. In State of Bombay  
and another v. K rishnan  (K.P.) and others (1), it  was held by 
the Suprem e Court th a t even after the conciliation pro
ceedings under section 12(5) of the Act reference can only 
b e  m ade by the S tate  Governm ent under section 10(1) 
thereof and th a t it  could not be contended th a t while the 
appropriate Governm ent acts under section 12(5), it  is 
bound to base its decision only and solely oh consideration 
of th e  report m ade by the Conciliation Officer under sec
tion 12(4). Their Lordships of the Supreme Court fu rther 
held in th a t case as follow s: —

“There is no doubt that, having regard to the back
ground furnished by the earlier provisions of 
section 12, the appropriate G overnm ent would 
natu rally  consider the report very carefully and 
trea t it  as furnishing the relevant m aterial which 

0 )  1960 (II) L.L.J. m
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would enable it to decide w hether a case for refe
rence has been made or not; bu t the words of sec
tion 12(5) do not suggest th a t the report is the 
only m aterial on which Governm ent m ust base 
its conclusion. It would be open to the  Govern
m ent to consider other relevant facts which may 
come to its knowledge or which m ay be brought 
to its notice and it is in the light of all these 
relevant facts th a t it has to come to its decisionm
w hether a reference should be m ade or not. T^e 
problem  which the Governm ent has to consider 
while acting under section 12(5)(a) is w hether 
there is a case for reference. This expression 
m eans th a t the Governm ent m ust first consider 
w hether a prima facie case for reference has been 
made, on the m erits. If the G overnm ent comes to 
the conclusion tha t a prima facie case for refe r
ence has been made, then  i t  would be open to 
the Governm ent also to consider w hether there 
are any other relevant or m aterial facts which 
would justify  its refusal to m ake a reference. 
The question as to w hether a case for reference 
has been made out can be answ ered in  the light 
of all the relevant circumstances which would 
have a bearing on the m erits of a case as w ell as 
on the incidental question as to w hether a refer
ence should nevertheless be made or not. A 
discretion to consider all relevant facts, which is 
conferred on the Governm ent by section 10(1) 
could be exercised by the Governm ent even in 
dealing w ith the cases under section 12(5) pro
vided of course the discretion is exercised bona 
fide, its final decision is based on a consideration 
of relevan t facts and circumstances, and the 
second part of section 12(5) is complied w ith .”

Regarding the power of the Court to issue a w rit of 
mandamus to the appropriate G overnm ent it was held in 
the above-mentioned judgm ent of the  Supreme Court as 
follow s: —

“It was common ground in the instant case tha t a 
w rit for m andam us would lie against the appro
priate Governm ent if the order passed by it



8 1 5

under section 10(1) is for instance contrary to the The Workmen 
provisions of sections 10(l)(a) to (d) in the m atter <rf- the Oswal 
of selecting the appropriate authority; it is also Weaving Factory 
common ground tha t in refusing to m ake a gt'ate 0£
reference under section 12(5) if Governm ent does Punjab
not record and communicate to the parties con- -------— —
cerned its reasons therefor a w rit of mandamus Narula, T. 
would lie. Sim ilarly it is not disputed tha t if a 
party  can show that the refusal to refer a dis

it pute is not bona fide  or is based on a consideration
of wholly irrelevant facts and circumstances a 
w rit of mandamus would lie. The order passed 
by the Governm ent under section 12(5) m ay be 
an adm inistrative order and the reasons recorded 
by it m ay not be justifiable in the sense tha t their 
propriety, adequacy or satisfactory character 
may not be open to judicial scrutiny; in  tha t 
sense it would be correct to say th a t the Court 
hearing a petition for mandamus is not sitting in 
appeal over the decision of the Government; 
nevertheless if the Court is satisfied th a t the 
reasons given by the Governm ent for refusing 
to make a reference are extraneous and not 
germ ane, then the Court can issue, and would be 
justified in issuing, a w rit of m andam us even in 
respect of such an adm inistrative order.”

The next case relied upon by the learned counsel for 
the petitioners is the judgm ent of the M adras High Court 
in  W orkm en of South India Saiva Siddhanta W orks 
Publishing Society v. G overnm ent of Madras (2). In this 
case it was held th a t  the Governm ent in exercise of its 
powers under section 10(l)(c) of the Act has no righ t to 
take upon itself the duty of adjudicating the dispute. The 
lim ited power th a t has been conferred by the provisions 
is to m ake a reference and not to adjudicate on the dispute 
sought to be referred. The M adras High Court fu rther held 
iji th a t case th a t there  m ight be a variety  of reasons why 
the Governm ent m ay consider th a t no reference of the dis
pute is called for b u t tha t it could no t substitute its own 
judgm ent on the propriety or otherwise of the dismissal, 
which is a m atter left for adjudication to the appropriate 
Labour Court or Tribunal. In  the case before the M adras
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The Workmen High Court no reason had been given by the S tate Govern- 
the Oswal m ent in  declining to m ake a reference under section 12(5) 

Wearing Factory Qf ^he Act bu t had m erely given its decision on the m erits 
of the dispute. The M adras High Court held th a t the dis
missal was justified according to the S tate  Governm ent was 
not a valid reason for declining to make a reference.

if.
The' State 

Punjab
of

Narula, J.
Reliance was then placed on a recent judgm ent of the 

Suprem e Court in Bom bay Union of Journalists and others 
v. State of Bom bay and {ihother (3). In th a t case it  was 
held th a t if the appropriate Governm ent refuses to m ake » 
reference for irre levant considerations or on extraneous 
grounds, or acts mala fide, the  party  would be entitled to 
move the High Court for a w rit of mandamus.

Mr. M. R. Sharma, appearing for the State, relied on 
certain observations of the Suprem e Court in The State of 
Madras v. C. P. Sarathy and another (4), to the effect that 
though it is desirable th a t the G overnm ent should, 
w herever possible, indicate the nature of the dispute in the 
order of reference, it m ust be rem em bered th a t in m aking 
a reference under section 10(1) the Governm ent is doing 
an adm inistrative act and the fact tha t it has to form  an 
opinion as to the factual existence of an industrial dispute 
as a prelim inary step to the discharge of its function does 
not m ake it any the less adm inistrative in character. On 
th a t basis the Supreme Court held tha t the Court cannot 
canvass the order of reference closely to see if there was 
any m aterial before the G overnm ent to support the con
clusion, as if it was a judicial or quasi-judicial determ ina
tion.

It is true tha t in deciding w hether to m ake a reference 
or not, the appropriate Governm ent is acting in  an adminis
trative capacity and not in exercise of judicial or quasi- 
judicial powers, bu t this does not m ean that the decision 
of the Governm ent is not liable to be declared non est and 
th a t this Court cannot issue a direction to the appropriate 
Governm ent to decide the m atter in accordance w ith law^ 
where it is found that reference has been declined either 
on extraneous considerations or mala fide  or w ithout even 
referring to the report of the Conciliation Officer under 
section 12(4) of the Act. No doubt an adm inistrative order

(3) 19M(1)~L. I jj~~35T
(4) A.I.R. 1953 S.C. 53.
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is not am enable to a w rit of certiorari, bu t even adminis- The Warkmen 
tra tive  orders can be set aside and quashed under Article 226 5̂ ®
of the Constitution in  appropriate cases on proper grounds, leaving arteryt/+ -

Hie State el
Mr. Sharm a then referred  to the  F u ll Bench judgm ent Punjab

of the P atna  H igh C ourt in Bagaram Tuloule  v. The State  —----- ——
o f B ihar  (5), w here it  was held th a t m andam us w ill no t Narula, J.
issue in  a m atter of discretion, and th a t under sub-section (1) 
of section 10 of the Act i t  is a  discretion th a t is given to 
tjie Governm ent ra ther than  a duty or obligation imposed on 
it. In  th a t case i t  was fu rther held th a t the w ord 
“inexpedient” in  the proviso to section 10(1) of the Act 
is very  wide and despite the use of the w ord “shall”, it 
gives complete discretion to  the Government. On th a t 
basis the F u ll Bench of the P atna  High Court decided that 
w here a S tate Governm ent refuses to refer the industrial 
dispute under the proviso to sub-section (1) of section 10 
of the Act, a w rit of m andam us under Article 226 cannot 
be issued directing the Governm ent to refer the dispute 
under the proviso. There is no quarrel w ith  this proposi
tion of law. I t  is undoubted tha t a discretion is vested in 
the G overnm ent in  this m atter. This is clear from the very 
fact th a t power is expressly given by the Act to refuse to 
m ake a reference. But it  is significant th a t the law en
joins a duty on the  appropriate Governm ent to give reasons 
for refusal to m ake a reference. Provision to this effect 
appears to have been m ade to ensure tha t the  appropriate 
au thority  really  applies its m ind to the two considerations 
on which reference can be declined. There appears to be 
no other purpose for m aking i t  compulsory for the Govern
m ent to  state  its reasons for declining to m ake a reference 
when such an  order is not subject to any fu rther appeal 
or revision. The controversy before the P atna High Court 
appeared to be w hether on account of the use of the word 
“shall” in  the proviso to section 10(1) of th e  Act, it  was 
necessary for the appropriate Governm ent to m ake a refe
rence in  every  case or w hether the G overnm ent had, in  any 
circumstances, a discretion to refuse to make a reference.
B ut it  cannot be argued on the basis of the judgm ent of the 
P atna  High Court th a t even if a refusal to m ake a reference 
is not on the grounds given in  the proviso to sub-section (1) 
of section 10 of the Act, no relief can be gran ted  by  this
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Narula, J.

Court. This has indeed been settled by the judgm ent of 
the Suprem e Court referred  to above State of Bom bay and 
another v. Krishnan  (K . P.) and others (1).

Reference was“ then m ade to the judgm ent of the 
M adras High Court in The State of Madras v. Swadesamitran  
Printers Labour Union (6), and to the judgm ent of the 
Calcutta High Court in Royal Calcutta Golf Club M azudur 
Union v. State of W est Bengal and others (7). These cases 
lay down the same proposition of law  as was settled by 
the Full Bench of the P atna  High Court and do not, therdr 
fore, help this C ourt in deciding th e  m atte r in issue in  the 
present case. I have already held above th a t if the discre
tion is exercised by the S tate Governm ent w ithin the four 
corners of the statute, this Court cannot in terfere  in  the 
same. Governm ent is no doubt the sole arb iter to judge 
w hether there exists an industrial dispute betw een the 
parties or not, and even if it is so, w hether i t  is, in  the 
circum stances of the particu lar case, expedient to m ake a 
reference or not. But if reference is declined on any ex
traneous ground, this Court is entitled to interfere.

It is not necessary to decide in this case w hether the 
Court can in terfere  under Article 226 of the  Constitution 
even in  a case w here the G overnm ent states th a t i t  has 
declined to m ake a reference because it thought it expedient 
to do so. It was so held by Chagla, C.J., and Desai, J., in 
F irestone Tyre and Rubber Co. of India  L td . v. K. P. 
Krishnan and others (8), in  the following words: —

“It is only in two cases tha t G overnm ent is not bound 
to m ake a reference w hen the case falls under 
the proviso, and the two cases are th a t the notice 
is frivolous or vexatious or th a t the Governm ent 
considers it inexpedient to m ake a reference. But 
the language of section 10(1) and the proviso to 
section 10(1) cannot be im ported into the words 
of section 12(5). Therefore, w hen Governm ent 
applies its m ind to a circum stance extraneous 
to the industrial dispute, extraneous to the case 
for reference, then  Governm ent cannot rely  upon

(6) A.I.R. 1952 Mad. 297.
(7) A.I.R. 1956 Cal. 558.
(8) A.I.R. 1956 Bom. 273.
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the ground of expediency and say, ‘we w ill The Workmen 
refuse to m ake a reference because we th ink  it .t'ie 
is inexpedient . T hat answer the Legislature v
has not perm itted  the Government to give under The State of
section 12(5). T hat answer Governm ent can 
only give w hen it deals w ith  the proviso to sec
tion 10(1).”

Punjab 

Narula, J.

In  the instant case Governm ent has not so stated  and 
it is, therefore, not necessary to enter into this controversy. 
The observations of P.B. M ukharji, J., in  Madan Gurang 
and others v. State of W est Bengal and others (9), to the 
effect th a t the power to refer the dispute under section 10 
of the Act is in  the appropriate Government, which is the 
only referring authority, and to the effect th a t the opinion 
of the Governm ent is conclusive w hether there should be 
an  order for reference or not, need not detain us in view „ 
of the law settled  by the Supreme Court in the cases to 
which reference has already been m ade above.

From  a discussion of the above cases following proposi
tions emerge: —

(1) T hat an appropriate Governm ent acting in  exer
cise of its powers under section 10(1) read w ith  
section 12(5) of the Act exercises adm inistrative 
functions and not judicial or quasi-judicial 
functions;

(2) T hat in exercise of its powers under section 10(1) 
of the Act, the appropriate Governm ent has a 
discretion to refer or not to refer any dispute to
a Labour Court or Tribunal, bu t such discretion 

has to be exercised in accordance w ith  the pro
visions of the Act itself, i.e., the appropriate 
Governm ent can decline to m ake a reference only 
on two grounds, viz.,

(i) tha t there is no industrial dispute which can be 
referred; and

(9) A.I.R. 1958 Cal. 271.



(ii) that it is not expedient to m ake a reference in 
the circumstances of the case;

(3) If an appropriate Governm ent declines to m ake a 
reference on any of the above-m entioned two 
perm itted grounds, the decision of the Govern
m ent would not be amenable to a w rit or 
direction of this Court and it would not be open 
to the Court to compel the Governm ent to m ake 
a reference. This Court will not sit in appeal 
over the decision of the appropriate Governm ent 
on any of the above-mentioned two m atters.

(4) An appropriate Governm ent can be compelled by 
a w rit in the natu re  of mandam us to consider 
the m atter as required  by section 12(5) of the 
Act and then  to exercise its discretion under sec
tion 10(1) of the Act in  accordance w ith  law  if 
it is either adm itted or proved tha t conciliation 
proceedings had taken place and a report had 
been subm itted by the Conciliation Officer under 
section 12(4) of the Act, bu t that the S tate 
Governm ent had not seen the report of the Con
ciliation Officer or taken it into consideration at 
all before deciding w hether to m ake a reference 
or not;

(5) A w rit of mandamus would also issue if the 
Governm ent declines to m ake a reference under 
section 12(5) of the Act, w ithout recording the 
reasons for such refusal and w ithout comm unicat
ing the same to the parties concerned; and

(6) An appropriate w rit would also issue to the S tate 
Government if it is adm itted or proved tha t the* 
refusal to m ake a reference of the dispute in 
question is not bona fide  or is actuated by  malice 
or is based on considerations which are wholly 
irrelevant or extraneous and are  not germ ane to 
the statu tory  considerations on which reference ' 
can be declined.

Applying the above tests, I have no hesitation in hold
ing in this case tha t the petitioner has made out a case for 
interference by this Court in exercise of its extraordinary
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original jurisdiction under Article 226 of the Constitution. The Workmen 
In this case in the impugned order (copy annexure ‘B’ to °f the Oswal 
the w rit petition) the Governm ent has not found or stated Weav'nS Factory 
th a t there is no industrial dispute betw een the employer St’ate Q£
and the employee. Indeed a mere reading of the relevant Punjab
p a rt of annexure ‘B’ shows tha t the Governm ent could not --------------
have held in this case th a t there was no dispute. The Narula, J. 
Governm ent could form a prima facie view about the 
m erits of the dispute and come to a tentative finding in 
order to decide .whether there was in fact an industrial dis
pute betw een the parties or not and more so in order to deter
mine w hether it is expedient in the circumstances of this 
case to make a reference or not, but the Governm ent has 
no jurisdiction to usurp the function of the Industrial Court 
or Tribunal and to give a final finding on the m atter in 
dispute and justify  the refusal to m ake a reference on the 
basis of that finding. Still, this is w hat has been done by 
the Punjab Governm ent in this case. Nor has it been 
stated or suggested in the order of the State Government, 
dated 11th July, 1962. that the Governm ent does not con
sider it to be expedient to make a reference of the dispute 
in question. If the State Governm ent had based the refusal 
to make a reference on any of the said two grounds, we 
would surely have declined to interfere. A still more 
serious infirm ity in the impugned order is tha t it almost 
clearly proves that the State Governm ent did not a t all 
apply its m ind to the report of the Conciliation Officer.
There is no reference to the report of the Conciliation Officer 
in the order (copy annexure ‘B?). Independent reasons 
have been given for declining to make a reference in  
connection w ith  the other two demands on which the Con
ciliation Officer had recommended that no reference should 
be made. Even in the w ritten  statem ent filed by the State 
in this Court it has not been stated tha t the report of the 
Conciliation Officer was considered by the Governm ent as 
required by section 12(5) of the Act. In para 8 of the 
w ritten  statem ent (reproduced above) i t  has been em pha
sised by the respondent that the impugned decision was 
arrived at “after full consideration of the facts of the case”.
It is not even stated tha t the decision was arrived at after 
consideration of the' report of the Conciliation Officer. In 
fact it  appears to be doubtful as to w hat the decision of 
the Governm ent would have been if the report of the 
Conciliation Officer recommending a reference on demand
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The Workmen ' No. 2 had been considered. It is not for this Court to guess 
of the Oswal w hat the decision of the Governm ent would have been 

Weaving Factory on a consideration of the report and it is certainly open 
The State of to the State G overnm ent to decline a reference, in spite of 

Punjab the  recom m endation of the Conciliation Officer to m ake it,
-------------  if the State Governm ent considers it expedient to adopt that
Narula, J. course.

Mr. Sharm a then trietd to catch at a technical objection. 
He stated th a t the employer is a necessary party  to these 
proceedings and this petition should be dismissed on V e 
ground that the petitioner has not impleaded him. In the 
course which we are adopting in this case, the employer 
does not necessarily come in. As a result of the order 
which I am proposing to make in this case the position 
would be as it was after the submission of the report of 
the  Conciliation Officer, under section 12(4) of the Act and 
before the decision of the S tate Government, dated 11th 
July, 1962. A t tha t stage if the employer has any right, he 
can exercise it even now. I must, however, state tha t it 
would have been more appropriate for the petitioner to have 
im pleaded the em ployer also in this case as the employer 
is certainly a proper party  if not a necessary party  to these 
proceedings.

In the resu lt the order of the State Government, dated 
11th July, 1962 (copy annexure ‘B’ to the w rit petition), and 
the subsequent order of the S tate Governm ent relating to 
the dem and in dispute, which was comm unicated to the 
Union in letter, dated 20th Septem ber, 1962 (copy 
annexure ‘D’ to the w rit petition), ai’e held to be non est 
and I direct that a w rit of m andam us m ay issue to the 
respondent to take into consideration the report of the 
Conciliation Officer as enjoined on the S tate Government 
under section 12(5) of the Act and to consider and decide 
afresh w hether the S tate Governm ent in exercise of the 
discretion vested in  it under section 10(l)(a) of the Act 
should or should not m ake a reference of the alleged in 
dustrial dispute to a Labour Court or Tribunal, etc. Nothing 
stated in this judgm ent may be construed to indicate tlfat 
this Court has even rem otely suggested that reference 
should in fact be m ade by the Governm ent in this case. 
It will be open to the appropriate Governm ent to come to 
any independent decision it likes on this m atter in accord
ance with law after a fresh consideration of the m atter on
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the principles set forth in this order. In the peculiar cir
cumstances of the case, where the petitioner has succeeded 
on mere technicality, I would! leave the parties to bear their 
own costs in these proceedings.

Inder Dev Dua, J.—I agree.
K. S. K.

LETTERS PATENT APPEAL 
' ’ . . ; Before S. S. Dulat and R. P, Khosla, //. 

j," \ , JANGLI and others,—Appellants ; >
• . versus ' '/

LAKHMI CHAND and another,—Respondents
L i\A . 277 of 1962.

Punjab Pre-emption Act (7 of 1913)—S. 15(l)(c)—Three joint 
owners of land selling it— Sons of two vendors bringing suit for 
pre-emption—Pre-emptors—Whether entitled to pre-empt the entire sale.

Held, that as respects village immovable property, right of pre
emption has no nexus to the quantum of share heritable from the 
vendor or vendors. The right of challenge appears to have been given 
to a class or group of persons bound together by the tie of relationship 
with the vendor. Before the amendment of the Punjab Preemption 
Act large number of persons in respect of their relative preferential 
proximity to the vendor had been selected. By the amendment, how
ever, that group has been cut down to closer relationship by blood. 
Obviously, therefore, any one or more of that class or group could 
impugn the sale successfully and obtain possession on payment of the 
total sale price.

Appeal under clause 10 of the Letters Patent from the decree of 
the Court of the Hon’ble Mr. Justice Gurdev Singh, dated the 20th 
day of March, 1962, passed in R.S.A. 1615 of 1960, modified on 
cross-objections filed by the plaintiffs, that of Shri Ishar Singh Hora, 
Senior Sub-fudge with enhanced appellate powers, Gurgaon, dated 
the 2Qth July, 1960, to the extent that the decree of Shri Hamarain 
Singh Gill, Trial Court {Sub-Judge, 1st Class'), Palwal, dated the 
27th January, 1960, granting the plaintiffs a decree for possession of 
the land in dispute against the defendants and ordering the I plaintiffs 
to deposit the amount of Rs 3,000 after deducting l/5th of the sale 
price in the Court on or before 15th March, 1960, failing which the 
suit shall stand dismissed, be and the same is hereby restored. The 
parties are left to bear their own costs before the single Judge of 
this Court and both the Courts below.

Roop C hand, A dvocate, for the Appellants.

D. N. A gcarwal and G. R. M a jith ia , A dvocates, for the 
Respondents,
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