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(9 In the instant case the learned counsel for the petitioners
advanced an argument that the country liquor vend in favour of
the petitioners was auctioned on March 21, 1969, .and they did not
deposit the security within seven days thereof as required under the
rules and, therefore, no contract came into existence between the
petitioners and the State Government. It was up to the Excise Com-
missioner to reject their bid within twenty-one days but that was
not done because the petitioners paid Rs. 8,252 on April 8, 1969,
Rs. 2,000 on April 19, 1969 and Rs. 500 on April 21, 1969, thus making
a total of Rs. 10,752, which was equal to the security required to be
deposited.” They also accepted the licence and began to operate the
vend with effect from April 1, 1969. They continued operating that
vend thereafter and never disowned the contract or the licence.
They even paid the licence fee for many months and on account of
delayed payments of the monthly instalments of the licence fee for
some months, they paid additional fee by way of penalty. It is,
therefore, too late for them now to urge that no contract, in fact,
had come into being between them and the State Government. This
submission is consequently repelled.

(10) The facts of other cases are similay and, for the reasons
given above, there is no merit in these petitions which are dismissed
but the parties are left to bear their own costs.

Mahajan, J.—I entirely agree.

Narula, J.—So do L

B. S. G.
FULL BENCH
Befure D. K. Mahajan, Bal Raj Tuli and Pritam Singh Pattar, JJ.
SUCHA SINGH BAJWA,—Petitioner. T
versus

THE STATE OF PUNJAB,—Respondent.
Civil Writ No. 3150 of 1973.
February 14, 1974

Punjab Land Reforms Act (X of 1973)—Sections 3, 4, 5 and 11—Consti-
tution of India (1950)—Articles 14, 15, 19, 31, 31-A and 39—Provisions of
the Act—Whether covered by Article 31-A—Constitutional validity there-
of—Whether can be challenged on the ground of violation of rights com-
ferred by Articles 14, 19 or 31 of the Constitution—Act—Whether gives
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effect to the policy of the State towards securing the principles specified
in clauses (b) and (c) of Article 39—Section 5—Whether offends Article
15 because of discrimination on the ground of sex alone—Section 3(4) and
3(10)—Punjab Land Reforms Rules (1973)—Rule 5(4)—Definition of
‘family’ and ‘person’ in section 3(4) and 3(10)—Whether in the interest of
agricultural reform and wvalid—Provisions of the Act with regard to per-
missible area of the family—Whether violative of Article 31A (1) second
proviso of the Constitution—General Clauses Act (X of 1897)—Section
3 (42)—Definition of ‘person’ including ‘family’ in section 3(10), Punjab
Land Reforms Act—Whether unconstitutional,

Held, that if an Act and its provisions fall either under Article 31A or
under Article 39(b) and (c) of the Constitution, their constitutional validity
cannot be challenged on the ground that they are incongistent with or take
away or abridge any of the rights conferred by Articles 14, 19 or 31 of the
Constitution. The Punjab Land Reforms Act, 1973, extinguishes the
rights of the landholder in the area declared surplus which is to vest in
the State Government and enjoins upon the Government to dispose of
that land in the manner provided in section 11 thereof and is, therefore,
clearly covered by the provisions of Article 31A of the Constitution. The
lands which form the subject-matter of this legislation are ‘estates’ as
defined in Article 31A (2) (a) of the Constitution and any legislation with
regard to their acquisition or extinguishment or modification of any rights
therein will be immune from any attack on the ground that it abridges or

takes away the Fundamental Rights guaranteed under Articles 14, 19 and
31 of the Constitution. (Paras 8 and 8)

Held also, that the land declared surplus under the Act can be described
as material resources of the community and its distirbution amongst the
persons and classes mentioned in section 11 of the Act will subserve the
common good and avoid the concentration of wealth and means of produc-
tion in fewer hands. In the statement of objects and reasons. reference has
been made to the policy evolved by the Central Committee on Land Reforms
appointed by the Government of India seeking to make available additional
lands to be distributed amongst landless persons to guarantee equitable
distribution of land. The provision for acquiring the surplus area and its
distribution amongst various persons mentioned in section 11 of the Act
will promote the policy specified in Article 39(b) and (c) of the Constitu-
tion. Thus the Act also gives effect to the policy of the State fowards
securing the principles specified in clauses (b) and (c¢) of Article 39 of the
Constitution. Hence the Punjab Land Reforms Act is immune from attack
on the ground that its provisions take away or abridge any of the Funda-
mental Rights guaranteed under Articles 14, 19 and 31 of the Constitution.

(Paras 10 and 12)
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Held, that every person described in section 5 of the Act, whether male
o.r female, is allowed the same permissible area and there is no discrimina-
tion qua one landowner and the other on the ground of sex alone, that is,
the female owners or holders of land have not been treated differentily from
the male owners or holders of land. Each one of them shall have the right
to select one permissible area for himself or herself and another permissi-
ble area in respect of each adult son of his or hers subject to the condition
that the land so selecied together with the land already owned or held by
such person shall not exceed the permissible area of such son. The son has
not been given the right to select his permissible area. The permissible area
is to be selected by the person owning or holding the land and each such
person is allotted an extra permissible area in respect of each adult son that
he or she may have. In other words, Section 5 provides for the measure of
permissible area that a person with one or more adult sons will be allowed
to select out of the area owned or held by him and his children, whether
male or female, have not been given any right to make a selection for him-
self or herself and for providing a measure, the legislature can adopt any
method. The legislature is the best judge to decide how much area should
be left as permissible area with each owner or holder of land. In so far as
no distinction between a male and a female holder or owner of land has
been made in respect of the permissible area in any given circumstances,
there is no violation of Article 15 of the Constitution. Moreover, this section
does not provide for any succession to the land; it only provides for the
measure of the permissible area to be retained by every holder or owner
of land out of the area held or owned by him or her on the appointed day
on the basis of the number of adult sons he or she has. Since each adult
son has not been given the right to select a permissible area for himself out
of the land held by his father or mother but only the landholder has been
given the right to select a separate permissible area in respect of each of
his adult sons, it cannot be said that an adult daughter has been deprived
of the right of selectinng a permissible area for herself on the ground of
gex alone. There is thus no discrimination between an adult brother and
an adult sister on the basis of sex alone. From the definition of ‘family’ in
the Act which excludes a married minor daughter, it is evident that dis-
tinction between an adult son and an adult daughter has been made not only
on the ground of sex but also for the reason that a daughter has to go to
another family after her marridge in due course, marriage being a normal
custom which is universally practised. This is an institution of general
prevalence which is the foundation of organised and civilised societies and
communities. Section 5 of the Act, therefore, is not ultra vires Article 15
of the Constitution merely because it allows the holder or owner of land
. to select a separate permissible area in respect of each adult son but not so

in respect of each adult daughter.

(Para 13)
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Held, that according to the definitions of ‘family’ and ‘person’ given in
Sections 3(4) and 3(10) of the Act, no family can own or hold land as land-
owner or mortgagee with possession or tenant or partly in one capacity and
partly in another in excess of the permissible area. The mode of selection of
permissible area for the family is provided in sub-section (4) of Section 4.
The only restriction on the free choice of the person entitled to make selec-
tion of his permissible area is contained in sub-section (2) of Section 5 as to
the order in which different categories of lands held by him are to be selected.
It, however, does not make mention of the order in which the lands held
separately by the members of a family are to be selected by the husband,
the wife or the eldest surviving child, who is a member of the family as pro-
vided in rule 5(4) of Punjab Land Reforms Rules. No provision has been
made in the Act that the permissible area so selected by the husband or the
wife or the eldest surviving child of the family will become the permissible
area of that family. In the absence of such a provision, it is legitimate to
conclude that even after selection of the permissible area and the filing of
the necessary declaration the land shall continue to remain in the individual
name of the member of the family in whose name it stood previously so
that he or she will be at liberty to deal with it as he or she pleases even to
the detriment of the other members of the family. The family as such will
not acquire or become the owner of the land comprised in its permissible
area. That part of the land selected as permissible area which belongs to
a minor son will be lost to the family when the minor son becomes adult
and ceases to be a member of the family. He will then own that land as a
part of his own permissible area. Similarly, a minor daughter will take the
land with her on marriage when she ceases to be the member of the family.
It is thus obvious that the husband or the wife or the eldest surviving mem-
ber of the family, while making the selection, and other junior members by
attaining adulthood or getting married, as the case may be, can deprive the
other members of the family of the area held by them at his or her own
sweet will. The share of each member of the family in the permissible area
of the family has not been defined nor has any restriction been placed on
the alienation of that land by the members of the family so as to ensure its
retention in the family. Hence the definition of “family’ and ‘person’ in
sections 3(4) and 3(10) cannot be said to be in the interest of or by way
of agricultural reform, nay, it is the very negation thereof and cannot be
upheld as valid or constitutional. (Para 19)

Held, that the provisions with regard to the permissible area for the
family also suffer from another infirmity which makes them unconstitu-
tional as being violative of the second proviso to Article 31A (1) of the
Constitution. In case each member of the family, as defined in the Act, held
land immediately before the commencement of the Act as landowner or
mortgagee with possession or tenant within the permissible area fixed by

" the Act, he continued to be the holder thereof on the day the Act commenc-
ed and if he is to be deprived of the land so held by him, which is within
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his permissible area and is under his personal cultivation, he has to be paid
compensation which will not be less than the market value in accordance
with the second proviso to Article 31A (1) of the Constitution. On the day
the Act came into force, that is, April 2, 1973, it was not known to what
extent the area of each member of the family, separately held by him or
her, would be reduced under the Act. It has been left to the will of the
husband or the wife or the eldest surviving member of the family to effect
the reduction by making selection under section 4(4) of the Act read with
rule 5(4) of the Rules. It cannot, therefore, be said that the Act, by its
own force and on the very day of its enforcement, fixed the extent of the
permissible area in respect of each member of the family as defined in the
Act. Furthermore, whatever land is selected as permissible area will not
become the land of the family as such but will continue to:vest in the mem-
ber in whose name it stood prior to the selection. The provision for pool-
ing together of the entire land held by the members of the family, as
defined, on the appointed day, out of which one permissible area in terms
of section 4 of the Act has to be selected, is violative of second proviso to
Article 31A(1) of the Constitution as no provision for payment of compen-
gation in terms of that proviso has been made in the Act, and is, therefore,
void. (Para 20)

Held, that the expression ‘family’ has been given an artificial meaning
in the Act and that artificial entity has been included in the definition of
the word ‘person’ as defined in the Act, which is not in accordance with the
definition of ‘person’ in section 3(42) of the General Clauses Act, 1897, the
provisions of which, according to Article 367 of the Constitution, are to apply
for the interpretation of the expressions used in the Constitution and which
have not been defined in that Article. According to the definition of the word
‘person’ as given in the General Clauses Act, not only individuals but juris-
tic persons are also called ‘person’. In iorder to consfitute an association or
body of individuals, whether incorporated or not, the association or body
of individuals has to exist as such by their own volition and not as may be
defined by the legislature by adopting artificial definition. The Zfamily, as
defined in Reforms Act, cannot be said to be an association or body of
individuals unless it existed in that form on the appointed day and held any
land in its name. By an artificial definition a ‘family’ cannot be brought
into existence retrospectively with reference to the appointed day and, by
a fiction, deemed to hold the land which was, in fact, not held by it but
was held individually by each of its members. No provision has been made
in the Act that the permissible area selected for a family shall become the
property of that family nor is there any provision made with regard to the
share of each member of the family therein or the mode of succession there-
to mor is there any provision made barring its alienation by any member of
the family. The‘result of the impugned provision is the expropriation of
the land of some members of the family as defined, although the land of
each member so expropriated did not exceed the permissible area prescribed



580

L L. R. Punjab and Haryana (1974)1

under the Act which, like any other person, he was entitled to continue to
hold. If they were to be deprived of that area, a provision should have
been made in the Act for paying them compensation at a rate not less then
the market value of the land in accordance with the second proviso to Arti-
cle 31A(1) of the Constitution. Hence the definition of the expression
‘person’ in section 3(10) of the Act, in so far as it includes ‘family’, is uncon-
stitutional and is struck down with the result that in every provision of the
Act the word ‘person’, wherever used, shall not include “amily’. Conse-
quently, proviso (ii) to sub-section (2) of section 4 is struck down and shall
stand deleted. From clause (a) of sub-section (4) of section 4, the words
‘or if such person is a member of a family, together with the land held by
every member of the family' shall stand deleted. Clause (b) of sub-section
(4) of section 4 shall also stand deleted. Rule 5(4) of the Punjab Land
Reforms Rules, 1973 has become redundant and is also deleted. These pro-
visions are separable and their unconstitutionality and deletion will mot
affect the other provisions of the Act or make them unworkable.

(Para 22)

R e e - . :

Case referred by e Division Bench of this Court consistiny of Hon’ble
Mr. Justice D. K. Mahajan and Hon'ble Mr. Justice Pritam Sinyh Patter,—
vide order dated 1st November, 1973, to larger Bench consisting of Hon’ble
Mr. Justice D. K. Mahajan, Hon’ble Mr. Justice Bal Raj Tuli and Hon’ble
Mr. Justice Pritam Singh Pattar for opinion on the questions of law involy-
ed in the case. The Full Bench returned the case to the learned Division
Bench for deciding the case in the light of the observations made by the
Full Bench.

Petition under Articles 226 /227 of the Constitution of India praying that
un appropriate writ, order or direction be issued declaring section 5(1) of
the Punjab Land Reforms Act, 1972 to be ultra vires the Constitution of
India and as section 5(1) is an integral part of the Act the whole Act be
declared to be ulira vires the ConstitutiOn of India and further proying that.
proceedings under rule 4(1) and (2) of the Punjab Land Reforms Rules,
1973 which enjoins the land owmner to give a declaration in Form ‘A’ to the
authorities be stayed and still further praying that the operation of the Act
be stayed. ‘

H. L. Sibal, Senior Advocate, K. P. Bhandari, Kapil Sibal, and R. C.
Setia, Advocates with him, for the petitioner.

J. S. Wasu, Advocate-General, Punjab, S. K. Syal, Advocate and D. N.
Rampal, Assistant Advocate-General, with him, for the respondent.



581

Sucha Singh Bajwa v. The State of Punjab,  (Tuli, J.)

JUDGMENT

Turi, J.—(1) A number of writ petitions have been filed chal-l
lenging the constitutional validity of the various provisions of the
Punjab Land Reforms Act, 1973 (hereinafter referred to as the Act).
The Act received the assent of the President of India on March 24,
1973, and was published in the Punjab Government Gazette under
notification No. 12-Leg./73 dated April 2, 1973, from which date it
came into force. It is not necessary to state the facts of any case
because all these cases (C.W. Nos. 3145, 3150, 3210, 3254; 3287; 3288,
3293, 3456 to 3463, 3469, 3470, 3472, 3503, 3547 to 3550, 3564 to 3568, 3629
and 4004 of 1973) will be decided on merits by a learned Single
Judge in the light of the decisions rendered in this judgment.

(2) The sections of the Act which have been challenged as
ultra vires are section 4, section 5 and the definitions of ‘family’ and
‘person’ in section 3(4) and (10). These sections read as under :—

“4 (1) Subject to the provisions of section 5, no person shall
own or hold land as landowner or mortgagee with posses-
sion or tenant or partly in one capacity and partly in an-
other in excess of the permissible area.

(2) permissible area shall mean in respect of—

(a) land under assured irrigation and capable of yielding at
least two crops in a year (hereinafter in this Act refer-
red to as ‘the first quality land’), seven hectares; or

(b) land under assured irrigation for only one erop in a
year, eleven hectares; or

(c) barani land, 20.5 hectares; or

(d) land of other elasses including banjar land, an area to
be determined according to the prescribed scale with
reference to the intensity of irrigation, productivity
and soil classification of such classes, having regard to
the respective valuation and the permissible area of
the classes of land mentioned at (a), (b) and (c)
above, subject to the condition that the area so deter-
mined shall not exceed 21.8 hectares.
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Provided that—

(i) where land consists of two or more classes, the permis-
sible area shall be determined on the basis of relative
valuation of such classes of land, subject to the condi-

tion that it does not exceed 21.8 hectares;

(i) where the number of members of a family exceeds five,
the permissible area shall be increased by one-fifth of
the permissible area for each member in excess of five,
subject to the condition that additional land shall be
allowed for not more than three such members.

(3) Notwithstanding anything contained in sub-secticn (2),
where any land is comprised in an orchard on the appoint-
ed day, such land shall, for the purpose of determining the
permissible area, be treated as barani land.

(4) (a) Where a person is a member of a registered co-opera-
tive farming society, his share in the land held by such
society together with his other land, if any, or if such per-
son is a member of a family, together with the land held
by every member of the family shall be taken into account
for determining the permissible area;

(b) where a person is a member of family, the land held by
such person together with the land held by
every other member of the family, whether individually or
jointly, shall be taken into account for determining the
permissible area. -

(5) In determining the permissible area, any land which was
transferred by sale, gift or otherwise, other than a bona
fide sale or transfer, after the appointed day but before
the commencement of this Act, shall be taken into account
as if such land had not been transferred and the onus of
proving the transfer as bona fide shall be on the trans-

feror.

(6) For the purpose of valuation of land one and quarter hec-
tares of banjar land shall be treated as equivalent in value
to one hectare of barani land.
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(7) For evaluating the land of any person at any time under
this Act, the land owned by him immediately before the
commencement of this Act as well as the land acquired by
him after such commencement by inheritance, beguest or
gift from a person to whom he is an heir shall be evaluated
as if the evaluation was being made on the appointed day
and the land acquired by him after such commencement in
any other manner shall be evaluated as if the evaluation
was being made on the date of such acquisition.

5(1) Every-person, who, on the appointed day or at any time
thereafter, owns or holds land as landowner or mortgagee
with possession or tenant or partly in one capacity and part-
ly in another in excess of the permissible area, shall select
his permissible area and intimate his selection to the Col-
lector, and where land is situate in more than one district,
to the Collectors concerned through a declaration io be
furnished in such form and manner and within such period
as may be prescribed and if such person has an adult son,
he shall also be entitled to select separate permissible area
in respect of each such son, out of the land owned or held
by him subject to the condition that the land so selected
together with the land already owned or held by such son,
shall not exceed the permissible area of each such son;

Provided that where land is situate in more than one patwar
circle, the declaration shall be supported by an affidavit in
the prescribed form.

(2) In making the selection, such a person shall
include firstly, land mortgaged without possession
and secondly, land under self-cultivation on -the
date of commencement of the period prescribed for furni-
shing the declaration under sub-section (1) but shall not
include area declared surplus under the Punjab Law, the
Pepsu law or this Act, other than the area which was
exempt from utilization by the State Government imme-
diately before such commencement.

3(4) “amily’ in relation to a person means the person, thg wife
or husband, as the case may be, of such person and his or
her minor children, other than a married minor daughter;
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3(10) ‘person’ includes a company, fafnily, association or other
body of individuals, whether incorporated or not, and any
institution capable of holding property;”.

(3) The first point argued by Shri H. L. Sibal, the learned counsel
for the petitioners, is that in spite of the declaration made in section
2 of the Act there is no nexus between the provisions of the Act and
the Directive Principles enshrined in Article 39 (b) and (c) of the
Constitution of India and it is, therefore, not saved from attack under
Articles 14, 19 and 31A. It has been urged that in view of the decla-
ration made in section 2, the constitutional validity of the Act had to
be judged in the light of the principles specified in clauses (b) and
(c) of Article 39 of the Constitution alone without reference to any
other Article thereof. In my view, there is no merit in this submis-
sion, Section 2 reads as under :—

“2. It is hereby declared that this Act is for giving effect to
' the policy of the State towards securing the principles spe-
cified in clauses (b) and (c) of Article 39 of the Constitu-

tion of India.”

The declaration in section 2 seems to have been made by the Legis-
lature in view of the provisions of Article 31C, which was inserted
in the Constitution by the Constitution (Twenty-fifth Amendment)
Act, 1971, and reads as under :—

“31C. Notwithstanding anything contained in article 13, no
law giving effect to the policy of the State towards secur-
ing the principles specified in clause (b) or clause (c) of
article 39 shall be deemed to be void on the ground that
it is inconsistent with, or takes away or abridges any of the
rights conferred by article 14, article 19 or article 31; and
no law containing a declaration that it is for giving effect
to such policy shall be called in question in any Court on
the ground that it does not give effect to such policy :

Provided that where such law is made by the Legislature of a
State, the provisions of this article shall not apply thereto
unless such law, having been reserved for the consideration
of the President, has received his assent.”

: ]
The purpose of this Article was to make a legislation giving eﬁef:t
to the policy of the State towards securing the principles specified in
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clauses (b) and (c) of Articlg 39 immune from attack under Artx_
cles 14, 19 and 31 of the Constitution. It was further provided that
such a law would not be called in question in any Court on the ground
t'hat it does no:c give effect to such policy, if it contained a declara-
tion that it was enacted to give effect to such policy. This later part
of the Article barring judicial review has been struck down by their
Lordships of the Supreme Court in His Holiness Kesavananda Bharati
Sripadagalvary and others v. State of Kerala and another (1). This
Act was passed by the legislature of the Punjab State and was reserv-
ed for the consideration of the President which assent was accorded
on March 24, 1973, and was brought into force on April 2, 1973. By
that date the Supreme Court judgment had not been delivered. In
view of that judgment, it is now open to this Court to examine whe-
ther the Act gives effect to the policy of the State towards securing
the principles specified in clause (b) or clause (c) of Article 39 in
spite of this declaration, so that if it does, the various provisions of
the Act will be immune from attack under Articles 14, 19 and 31 of
the Constitution and if it does not, the provisions of the Act can be
challenged on the grounds mentioned in those Articles. In my opi-
nion, it is not necessary to go into the matter whether the Act and
its provisions primarily give effect to the policy of the State as spe-
cified in clauses (b) and (c) of Article 39 of the Constitution because
if this Act and its various provisions are covered under Article 31A
of the Constitution, they shall be immune from attack under Arti-
cles 14, 19 and 31. The net result is that if the Act and its provisions
fall either under Article 31A or under Article 39(b) and (c) of the
Constitution, their constitutional validity cannot be challenged on
the ground that they are inconsistent with or take away or abridge
any of the rights conferred by Article 14, Article 19 or Article 31
of the Constitution. In this view of the matter, the declaration made
in section 2 of the Act has lost all importance and meaning and can
be considered to have become redundant and superfluous after the
Supreme Court judgment in His Holiness Kesavananda’s case (1)

(supra).

(4) After hearing the learned counsel for the parties and giving
the matter my careful consideration, I am of the opinion that the

(1) ALR. 1973 S.C. 1461
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Act and its provisions clearly fall under Article 31A of the Consti-
tution as they relate to the acquisition by the State of any estate
or of any rights therein or the extinguishment or modification of
any such rights as provided in sub-clause (a) of clause (1) of arti-
cle 31A, which reads as under :—

“31A (1) Notwithstanding anything contained in article 13, no
law providing for—

(a) the acquisition by the State of any estate or of any
rights therein or the extinguishment or modification
of any such rights;”

The expressions ‘estate’ and ‘rights’ have been defined in clause (2)
of Article 31A as under:—

“31A(2). In this article,—

- (a) the expression ‘estate’ shall, in relation to any local area,
have the same meaning as that expression or its local
equivalent has in the existing law relating to land te-
nures in force in that area and shall also include—

(i) any jagir, inam or muafi or other similar grant and in
the States of Tamil Nadu and Kerala, any janmam
rights; *

(ii) any land held under ryotwari settlement;

(iii) any land held or let for purposes of agriculture or
for purposes ancillary thereto, including waste land,
forest land, land for pasture or sites of buildings
and other structures occupied by cultivators of land,
agricultural labourers and village artisans ;

(b) the expression ‘rights’, in relation to an estate, shall
include any rights vesting in a proprietor, sub-prop-
rietor, under-proprietor, tenure-holder, raiyat, under-
raiyat or other intermediary and any rights or privi-
leges in respect of land revenue.”

The preamble of the Act shows that it is “an Act to consolidate and
amend the Law relating to a ceiling on land holdings and acquisi-
tion of proprietory rights by tenants in land and other ancillary
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matters in the State of Punjab”. In the statement of objects and
reasons, it has been pointed ocut that—

“In the State of Punjab two enactments, that is, the Punjab -
Security of Land Tenures Act, 1953, and the Pepsu Tenancy
and Agricultural Lands Act, 1955, are in force. The Punjab
Security of Land Tenures Act, 1953, applies only to these
parts of the State which were comprised in the State of
Punjab before 1st of November, 1956. The Pepsu Tenancy

" and Agricultural Lands Act, 1955, applies to those terri-
tories of the the erstwhile State of Pepsu which now form
part of the State of Punjab. It has become essential that
the law relating to ceiling on agricultural land contained
in the aforesaid two Acts and which applies to: certain
parts of the State of Punjab should be unified and there
should be only one Act on the agricultural land for the
whole of the State of Punjab.

Secondly, the Central Committee on land reforms appointed
by the Government of India evolved a policy which sought
to make available additional land to be distributed ameng
landless persons to guarantee equitable distribution of land.
To achieve this object it has been decided that permis-
sible area be reduced, that the surplus area should vest
in the State Gevernment and a family is to be tfreated as
a unit for determining the permissible area. It has also
been decided that certain exemptions which were allow-
ed under the two existing enactment should be with-
drawn.

Thirdly, the surplus land is to be acquired by the State Go-
vernment for allotment to the landless persons and fur-
ther proprietory rights are to be conferred on them.”

(5) Section 3 of the Act defines certain expressions used there-
in; seetion 4 provides for the extent of the permissible area of a
person; section 5 prescribes the method of selection of permissible
area and furnishing of declaration by certain persons; section 6
deals with the collection of information in case declaration is not
furnished as provided in section 5; section 7 provides the method for
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determining permissible and surplus areas; section 8 provides for
vesting of unutilized surplus area in the State Government; section
9 gives to the Collector the power to take possession of the Surplus
area; section 10 prescribes the amount payable to a landholder for
the surplus area taken over by the State Government; section 11
provides for the disposal of the surplus area; section 12 makes a
provision bearing future acquisition of land in excess of permissible
area; section 13 confers the power on the Collector to separate share
of landowners in joint lands and section 14 provides for exemption
of lands belonging to religious or charitable institutions. All these
sections are contained in Chapter II of the Act. Chapter III deals
with miscellaneous provisions. Section 15 saves the rights of te-
nants to purchase !and; section 16 provides for summary eviction
of and imposition ui penalty on a person who is in wrongful or un-
authorised possession of any land; section 17 abrogates pending dec-
rees, arders and notices; Section 18 provides for appeal, review and
revision; section 19 provides for correction of clerical errors; section Z0
provides for the Court-fee stamp which every application, appeal or
other proceeding unaer the Act has to bear; section 21 bars the juris-
diction of the civil Courts to question the validity of any proceeding or
order taken or made under this Act; section 22 provides for indemnity
to the authorities under the Act; section 23 provides for penalty for
making a false switement; section 24 provides for the mode of re-
covery of any amount payable under the Act; section 25 deals with
the power to remove difficulties; section 26 gives the power to the
State Government to make rules; section 27 enumerates the exempt-
ed lands to which the provisions of this Act shall not apply and
section 28 is the repealing and saving section.

(6) Admittedly, the Punjab Security of Land Tenures Act, 1953,
and the Pepsu Tenancy and Agricultural Lands Act, 1955, had been
enacted as a measure of agricultural reforms and were fully pro-
tected under Article 31-A(1) (a) of the Constitution. The present
Act also deals with some of the matters which were provided for in
those two Acts and the preamble shows that this Act was enacted
to consolidate and amend the provisions of those two Acts so as to
make them uniform. It cannot, therefore, be successfully urged by
the petitioners that the Act is not a measure of agricultural reforms
and, therefore, does not fall under the provisions of Article 31A of
the Constitution. The various sections of the Act provide for the
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acquisition by the State of lands which are declared surplus and for
the modification of the inter se rights of the landlords and the te-
nants and for some ancillary matters concerning the land. What is
meant by agrarian meforms has nowhere been defined. However, in
The State of Kerala and another v. The Gwalior Rayon Silk Mfd.
(Wvg.) Co. Ltd. etc. (2) Palekar, J., observed in para 19 of the re-
port as under :-—

“The objectives of increasing the agricultural production and
- the promotion of the welfare of the agricultural popula-
tion are clearly a predominant element in agrarian re-
form. How these objectives are to be implemented are
generally stated in sections 10 and 11. All the private
forests, after certain reservations, are to be assigned to
agriculturists or agricultural labourers and to the poorer
classes of the rural population desiring bona fide to take

up agriculture as a means of their livelihood.”

In the Act in question, section 11 makes a provision for the dis-
posal of the surplus area and the State Government has to frame a
scheme for utilising the same. The modes of utilisation of surplus
area are— '

“(a) conferment of rights of ownership on tenants in respect
of such land as is comprised in the surplus area of the
landowner of such a tenant; and

(b) allotment to tenants, members of Scheduled Castes and
Backward Classes and landless agricultural workers, ot
an area not exceeding two hectares of the first quality
land or equivalent area, provided that the total area held
or owned by any such allottee, after the allotment, shall
not exceed two hectares of the first quality land or equiva-

~ lent area.”

This_Act, therefore, clearly envisages agricultural reforms in respect
of the surplus area which is to vest in the State Government and
has to be transferred to the tenants, members of the Scheduled
Castes. and Backward Classes and landless agricultural workers, evif
dently, for providing them with the means of livelihood and bettfer’

A

2) ALR, 1073 S.C. 2734
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utilisation of the land so as to increase the production of foodgrains,.
fodder or other crops required by the community for the common

good. Krishna Iyer, J., in the same judgment, observed in para 31
of the report as under :—

“Agricultural economists have focussed attention on the need
of under-developed countries to upgrade the standard of
living of village communities by resort to schemes for
increasing food production and reorganising the land sys-
tem. The main features of the agrarian situation in India
and in other like countries are the gross inequality in
landownership, the disincentives to production and the
desparate backwardness of rural life. As one Latin Ame-
rican has stated (1964 65 (Vol. 50) IOWA Law Review
629) —

‘Agrarian reform ought to be an inseparable part of an agri-
cultural policy which furthers the advance of that aspect
of economic activity in harmony with overall economic
development. Agrarian reform likewise pursues social and
political ends congruent with economic goals, such as the
cultural elevation of the peasants, their liberation from all
vestiges of feudalism, their well-being, their group solida-
rity, and their participation in public life through the
mechanism of democracy.’

It is thus clear to those who understand developmental dialec-
tic and rural planning that agrarian reform is more hu-
manist than mere land reform and, scientifically viewed,
covers not merely abolition of intermediary tenures, zamin-
daris and the like but restructuring of village life itself tak-
ing in its broad embrace the socio-economic regeneration of
the rural population. The Indian Constitution is a social
instrument with an economic mission and the sense and
sweep of its provisions must be gathered by judicial states-

. men on that seminal footing.”

In that case, the constitutional validity of the Kerala Private Forests
(Vesting and Assignment) Act, 1971, was challenged on the ground
that its provisions were violative of Articles 14, 19(1) (f) (g) and 31
of the Constitution. The lands involved were private forest lands
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which were described in the preamble of the Act as agricultural lands
which, the Government considered, should be utilised to increase the
agricultural production in the State and to promote the welfare of
the agricultural population in the State and to give effect to those
objectives it was necessary that the private forests should vest in the
Government. The High Court came to the conclusion that forest
lands in the State of Kerala could not generally be regarded as agri-
cultural lands and, therefore, could not be the subject of agrarian re-
forms and that the scheme of agrarian reforms envisaged by the
impugned Act was not real or genuine but only illusory and the pro-
visions of the Act were not protected under Article 31A of the Cons-
titution. The Act was, therefore, declared to be unconstitutional and
void. Section 3 of the Act provided that—

On and with effect from the appointed day, the ownership
and possession of all private forests in the State of Kerala
shall, by virtue of this Act, stand transferred to and vested
in the Government free from all encumbrances, and the
right, title and interest of the owner or any other person
in any private forest shall stand extinguished.”

Section 10 of the Act provided that—

“The Government shall, after reserving such extent of the
private forests vested in the Government under sub-
section (1) of section 3 or of the lands comprised in such
private forests as may be necessary for purposes directed -
towards the promotion of agriculture or the welfare of the
* agricultural population or for purposes ancillary thereto,
assign on registry or lease to—

(a) agriculturists;
(b) agricultural labourers;

(c) members of Scheduled Castes and Scheduled Tribes w}.m
are willing to take up agriculture as means of their
livelihood;

(d) unemployed young persons belonging to families of
agriculturists and agricultural labourers; who.ha.ve no
sufficient means of livelihood and who are willling to
take up agriculture as means of their livelihood;
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(e) labourers belonging to families of agriculturists and
agricultural labourers whose principle means of liveli-
hood before the appointed day was the income they
obtained as wages for work in connection with or
relate to private forests and who are willing to take
up agriculture as means of their livelihood, the remain-
ing private forests or the lands comprised in the private
forests on such terms and subject to such conditions
and restrictions as may be prescribed.”

The Supreme Court upheld the validity of that Act on the ground
that it was a measure of land reform and was protected from attacks
under Articles 14, 19 and 31 as provided in Article 31A of the
Constitution.

(7) The Supreme Court in The Kannan Devan Hills Produce
Company Ltd. v. The State of Kerala (3), held that Kannan Devan
Hills (Resumption of Lands) Act (5 of 1971), envisaged reservation
of lands for promotion of agriculture and for welfare of agricultural
population and assignment of remaining lands to agriculturists and
agricultural labourers which purposes were covered by the expression

‘agrarian reform’ and the legislation was protected from challenge
by Article 31A. ‘ o ,

(8) The constitutionality of the Punjab Security of Land
Tenures Act, (as amended by Act 11 of 1955), was challenged by
various persons in petitions under Article 32 of the Constitution in
the Supreme Court. The judgment is reported as Atma Ram and
others v. State of Punjab and others (4), and it was held that “the
Act modifies the landowner’s substantive rights, particularly in three
respects, as indicated above, namely—

(1) it modifies his right of settling his lands on any terms
and to any one he chooses;

(2) it modifies, if it does not altogether extinguish, his right
to cultivate the ‘surplus area’ as understood under the
Act; and
(3) ALLR. 1972 S.C. 2301,
(4) AILR. 1959 S.C. 519,
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(3) it modifies his right of transfer in so far as it obliges him
to sell lands not at his own price but at a price fixed under
the statute, and not to any one but to specified persons
in accordance with the provisions of the Act, set out above.

Thus, there cannot be the least doubt that the provisions of

‘the Act, very substantially modify the landowner’s rights
to hold and dispose of his property in any estate or a
portion thereof. It is, therefore, clear that the provisions
of Article 31A save the impugned Act from any attack

based on the provisions of Articles 14, 19 and 31 of the
Constitution.” :

The Punjab Security of Land Tenures Act did not vest the surplus
area in the State Government and the State Government had only
the right to settle tenants on that land who were to pay the rent
to the landowner. An argument was, therefore, raised that the said
Act did not have the effect of either extinguishing or modifying any
rights in any estate and even then the Act was held to be valid on
the ground that it modified certain rights of the landowner. The
present Act extinguishes the rights of the landholders in the area
declared surplus and enjoins upon the Government to dispose of
that land in the manner provided in section 11 of the Act. This Act,
therefore, is clearly covered by thé provisions.of Article 31A of the
Constitution and cannot be challenged on the ground that it violates
any of the rights guaranteed in Articles 14, 19 and 31 of the Consti-
tution. The land which is the subject-matter of this legislation means
‘land’ which is not occupied as the site of any building in a town or
village and is occupied or has been let for agricultural purposes or
for purposes subservient to agriculture or for pasture, and includes
(a) the site of buildings, and other structures on such land; and (b)
banjar land, as per definition in section 3(5) of the Act. It is thus
evident that primarily it is the agricultural land that is to be dealt
with under the Act and leaving the permissible area with the land-
owner or landholder, the rest of the land is to be declared as surplus
which is to vest in the State Government to be utilised in the
manner provided in section 11 of the Act. Such lands are ‘estates’
as defined in Article 31A(2) (a) of the Constitution and any legis-
lation with regard to their acquisition or extinguishment or modifi-
cation of any rights therein will be immune from any attack on the
ground that it abridges or takes away the Fundamental Rights
guaranteed under Articles 14, 19 and 31 of the Constitution.
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(9) In this view of the matter, it is not necessary to decide
whether the Act gives effect to the policy of the State towards

securing the principles specified in clauses (b) and (c) of Article
39, which read as under: —

“39. The State shall, in particular, direct its policy towards
securing—

(a) * * * * % *

(b) that the ownership and control of the material re-

sources of the community are so distributed as best to
subserve the common good;

(c) that the operation of the economic system does not
result in the concentration of wealth and means of
production to the common detriment;”.

But since the matter has been raised, I feel T should express my
opinion on this point as well. ‘

(10) There is no dispute that the land declared surplus under
the Act can be described as material resources of the community and
itg distribution amongst the persons and classes mentioned in section
11 of the Act will subserve the common good and avoid the concen-
tration of wealth and means of production in fewer hands. In the
statement of obiects and reasons, reference has been made to the
policy evolved by the Central Committee seeking {o make available
additional lands to be distributed amongst landless persons to
guarantee equitable distribution of land. The provision for acquiring
the surplus area and its distribution amongst various persons
mentioned in section 11 of the Act will promote the pohcy specified
in Article 39(b) of the Constitution.

(11) Mehar Chand Mahajan, J., in The State oj‘ Bihar v.
Maharajadhiraja Sir Kameshwar Singh of Darbanga and others,
(5), observed at page 941 of the report as under: —

“Now it is obvious that concentration of big blocks of land in
the hands of a few individuals is contrary to the principle
on which the Constitution of India is based. The purpose
of the acquisition contemplated by the impugned Act,
therefore, is to do away with the concentrationn of big

(5) 1952 S.C.R. 889.
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blocks of land and means of production in the hands of a
few individuals and to so distribute the ownership and
control of the material resources which come in the hands
of the State as to subserve the common good as best as
possible. In other words, shortly put, the purpose behind
the Act is to bring about a reform in the land distribution
system of Bihar for the general benefit of the community
as advised. The legislature is the best judge of what is
good for the community, by whose suffrage it comes into
existence and it is not possible for this Court to say
that there was no public purpose behind the acquisition
contemplated by the impugned statute. The purpose of the
statute certainly is in accordance with the Iletter and
spirit of the Constitution of India. It is fallacious to
contend that the object of the Act is to ruin five and a
half million people in Bihar. All lands in khas possession
of all these persons have not been made the subject-matter
of acquisition. Their homesteads, their mineral wealth
except mines not in operation have not been seriously
touched by the provisions of the Act. Various other
exemptions have also been made in their favour in the Act,
apart from the provisions as to compensation which in the
case of small zamindaris can by no means be said to be of
‘an illusory character. It is difficult to hold in the present
day conditions of the world that measures adopted for the
welfare of the community and sought to be achieved by
process of legislation so far as the carrying out of the
policy of nationalization of land is concerned can fall on
the ground of want of public purpose. The phrase ‘public
purpose’ has to be construed according to the spirit of the
times in which particular legislation is enacted and so
construed, the acquisition of the estates has to be held to
have been made for a public purpose.”

The learned Judge while making these observations relied on clauses
(b) and (c) of Article 39 of the Constitution and these observations
aptly applied to the various provisions of the Act in so far as the
acquisition of surplus land and its distribution amongst the poorer
and weaker sections of the society mentioned in section 11 of the
Act are concerned. These provisions can also, therefore, be justified
under clauses (b) and (c) of Article 39 of the Constitution.
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(12) Accordingly I hold that this Act is immune from attack on
the ground that its provisions take away or abridge any of the
Fundamental Rights guaranteed under Articles 14, 19 and 31 of the
Constitution.

(13) Shri H. L. Sibal, the learned Senior Advocate for the
petitioners, has, then argued that section 5 of the Act is unconstitu- -
tional as it offends Article 15 of the Constitution. The short argu-
ment is that the person making selection of his permissible area has
been allowed to select a separate permissible area in respect of each
adult son but not in respect of each adult daughter. The adult son
and the adult daughter of such a person are citizens of India and one
cannot be discriminated against qua the other on the ground of sex
alone. It is contended that the discrimination between an adult son
and an adult daughter is solely on the ground of sex of the child
begotten by a person owning or holding land who is to select his per-
missible area. In my opinion, there is no merit in this submission
of the learned counsel. The subject of legislation is the person
owning or holding land and not his or her children. The extent of
the permissible area has been prescribed in section 4 of the Act and
every person owning or holding land as landowner or mortgagee with

 possession or tenant or partly in one capacity and partly in another
in excess of the permissible area provided under the Act has been
allowed to select his own permissible area and a separate permissible
area in respect of each adult son subject to the condition that the
land so selected together with the land already owned or held by
such son shall not exceed the permissible area of each such son.
The effect is that every person described in section 5, whether male
or female, is allowed the same permissible area and there is no
discrimination qua one landowner and the other on the ground of
sex alone, that is, the female owners or holders of land have not
been treated differently from the male owners or holders of land.
Fach one of them shall have the right to select one permissible
area for himself or herself and another permissible area in respect
of each adult son of his or hers subject to the condition that the
land so selected together with the land already owned or held by
such person shall not exceed the permissible area of such son. The
son has not been given the right to select his permissible area.
The permissible area to be selected is by the person owing or holding
the land and each such person is allowed an extra permissible area
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In respect of each adult son that he or she may have. In othe!
words, section 5 provides for the measure of permissible area that
a person with one or more adult sons will be allowed to select out
of the area owned or held by him and his children, whether male or
female, have not been given any right to make a selection for him-
self or herself. It cannot, therefore, be said that this section makes
a discrimination between a son and a daughter in respect of his or
her permissible area on the ground of sex alone. The legislature is
the best judge to decide how much area should be left as permissible
area with each owner or holder of land. In so far as no distinction
between a male and a female holder or owner of land has been
made in respect of the permissible area in any given circumstances,
there is no violation of Article 15 of the Constitution. This section
does not provide for any succession to the land; it only provides
for the measure of the permissible area to be retained by every
holder or owner of land out of the area held or owned by him or her
on the appointed day on the basis of the number of adult sons he or
she has. It is for the legislature to prescribe the measure of per-
missible area and no exception can be taken because only adult sons
have been taken into consideration. It may be that according to the
prevailing custom amongst the communities in the State of Punjab,
the daughter normally goes to another family by marriage and,
therefore, it was not considered desirable to make any provi-
sion for her in her parents’ land. This intention of the legislature
becomes manifest from the definition of ‘family’ in the Act
which excludes a married minor daughter. It is evident
that distinction between an adult son and an adult
daughter has been made mnot only on the ground of sex,
but also for the reason that a daughter has to go to another
family after her marriage in due course, marriage being a normal
custom which is universally practised. This is an institution of
general prevalence which is the foundation of organised and civilised
societies and communities. I am, therefore, of the opinion that
section 5 of the Act cannot be held to be ultra vires Article 15 of the
Constitution merely because it allows the holder or owner of land
to select a seperate permissible area in respect of each adult son, but
not so in respect of each adult daughter.

(14) The learned counsel for the petitioners, in support of his
argument, relied on the observations of their Lordships of the Supreme
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Court in Kathi Raning Rawat v. The State of Saurashtra (6) (at page
442) reading as under:—

“All legislative differentiation is not necessarily discriminatory.
In fact, the word ‘discrimination’ does not occur in Article
14. The expression ‘discriminate against’ is used in Article
15(1) and Article 16(2), and it means, according to the
Oxford Dictionary, ‘to make an adverse distinction with
regard to; to distinguish infavourably from others’. Dis-
crimination thus involves an element of unfavourable bias
and it is in that sense that the expression has to be under-
stood in this context. If such bias is disclosed and is
based on any of the grounds mentioned in Articles 15 and
16, it may well be that the statute will, without more, incur
condemnation as violating a specific constitutional prohibi-
tion unless it is saved by one or other of the provisos to

~ those articles. But the position under Article 14 is different,
Equal protection claims under that article are examined
with the presumption that the State action is reasonable
and justified. This presumption of constitutionality stems
from the wide power of classification which the legislature
must, of necessity, possess in making laws operating

differently as regards different groups of persons in order
to give effect to its policies.”

I have not been able to understand how these observations help the
learned counsel. No unfavourable bias has been shown by the legis-
lature in favour of adult sons and against adult daughters. Only the
extent of permissible area to be selected by each holder or owner of
land in respect of each adult son has been provided for, which is the
same for every person, whether male or female.

(15) The next case relied upon by the learned counsel for the
petitioners is Yusuf Abdul Aziz v. The State of Bombay and

Husseinbhoy Laljee (7), wherein it was held that section 497 of the
Indian Penal Code did not offend Articles 14 and 15 of the Constitu-

tion. It was observed that— ,
“Article 14 is general and must be read with the other provi-
sions which set out the ambit of fundamental rights. Sex

(6) 1952 S.C.R. 435.
(7) 1954 S.C.R. 930. .
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is a sound classification and although there can be no dis-

crimination in general on that ground, the Constitution it-

self provides for special provisions in the case of women

and children. The two articles read together validate the

impugned clause in'section 497 of the Indian Penal Code.”
From these oservations, the learned counsel argues that special
statutory provision can be made in favour of the women and children
but not against them, As I have said above, there is no legislation
made against the adult daughters of a holder or owner of land entitled
to make a selection by section 5, which only provides for the number
of permissible areas which can be selected by every owner or holder
of land, whether male or female. Reference is then made by the learned
counsel to the judgment of the Supreme Court in The General
Manager Southern Railway v. Rangachari (8), which has
not even the remotest bearing on *the point canvassed. 1In
that case the High Court had issued a writ of mandamus restraining
the General Manager, Southern Railway, and the Personnel Officer
(Reservation), Southern Railway, from giving effect to the directions
of the Railway Board ordering reservation of selection posts in Class
ITT of the Railway Service in favour of the members of the Scheduled
Castes and Scheduled Tribes and in particular the reservation of
selection posts among, the Court Inspectors in Class III, one of which
was held by the respondent. It was held by majority that the promo-
tion to selection post is also included in the matters relating to em-
ployment, and even in regard to such a promotion to a selection post,
all that Article 16(1) guarantees is equality of opportunity to all
citizens, who enter into service. There was no question of discrimina-
tion on the ground of sex.

(16) Lastly, reliance has been placed by the learned counsel on a
Division Bench judgment of this Court in Mrs. H. M. Dhillon v. The -
State of Punjab and another (9), which was a case under Article 16
of the Constitution and not article 15. In that case, Mrs. Dhillon was
included in the Men’s cadre as a result of the resolution relating to
the final integration of the Education Service dated September 23,
1954, in Pepsu, pursuant to which the cadre was reconstituted with
effect from September 1, 1954. She was shifted to the Women’s
cadre subsequently in 1956 on the ground that the Government had

(8) (1962) 2 S.C.R. 586.
(9) 1966 Curr. L.J. 678.
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decided to accept the prevailing practice in the Punjab of separate
cadres for men and women and it was held that there was no escape
from the conclusion that that was done essentially and principally
on the sole ground that she was a woman. Such an action immediate-
ly attracted the applicability of Article 16(2) inasmuch as her future
chances of promotion were prejudicially affected. It was not dis-
puted that if Mrs. Dhillon had continued to remain in the Men’s cadre,
she would have been entitled for appointment to a post in the Selec-
tion Grade shortly but that if she remained in the Women’s cadre,
she had to wait for a number of years before she could get promoted
to the Selection Grade. In view of this admitted position, it was
held that the exclusion of Mrs. Dhillon from the Men’s cadre in the
year, 1956 was based solely on her sex which was not permissible in
view of the provisions of Article 16(2) of the Constitution. No such
situation has arisen in the case of landholders under the Act. To
repeat, the legislature has only provided the number of permissible
areas which an owner or holder of land, whether male or female,
can select out of the area held by him or her on the appointed day
and has given no right to the adult sen to make such a selection which
has been denied to the adult daughter on the ground of sex alone. The
number of permissible areas to be selected depends on the number of
adult sons that a person may have which has only provided a measure

of the total permissible area which can be selected by the owner or
holder of land.

(17) The learned counsel for the petitioners has argued that an
adult daughter can cultivate the land or get it cultivated through any
other person mentioned in the definition of ‘self-cultivation’ in section
2(13) of the Act just as any other landowner can do and adult daughters
could not, therefore, have been left out on the ground that they cannot
cultivate the land themselves. I do not think that this factor weighed
with the legislature while enacting section 5 of the Act nor has it
been so pleaded by the State. Section 4 defines the permissible area
of each person, but makes its provisions subject to the provisions of
section 5 which means that in the case ef a landowner having one
adult son, the permissible area will be twice the area mentioned in
section 4 for each person minus the area held by the adult son within
his permissible area. In the case of a landowner having two adult .
sons, the permissible area will be thrice the area mentioned in
section 4 reduced by the area already held by each of the adult sons
within his permissible area and so on if the adult sons are more than
two. Section 5, therefore, provides for the measure of permissible
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area to be selected by each landowner and for providing a measure
the legislature can adopt any method. What is worthy of note is that
there is no discrimination made between a male landowner and a fe-
male landowner as regards the selection of permissible area in accord-
ance with the number of -adult sons each landowner has. Since each
adult son has not been given the right to select a permissible area for
himself out of the land held by his father or mother but only the land-
holder has been given the right to select a separate permissible. area
in respect of each of his adult sons, it cannot be said that an adult
daughter has been deprived of the right of selecting a permissible
area for herself on the ground of sex alone. There is thus no dis-
crimination between an adult brother and an adult -sister on the
basis of sex alone. It cannot be claimed by the landowmer that he
must also be allowed to select a separate permissible area in respect
of each adult daughter in the same manner as he is permitted to
select a separate permissible area in respect of an adult son nor can
it be said that, in the absence of such a provison, the provision as to
the selection of permissible area in section 5 of the Act is bad or
ultra vires. It is open to the legislature to prescribe the
extent of the permissible area for each landowner and to adopt a
measure therefor on any rational basis. The measure prescribed in
section 5 cannot be termed. as irrational. We cannot lose sight of the
fact that amongst the agricultural communities of the State of Punjab
no landowner desired that his land should go either to his sister or
to his daughter who, after marriage, settled in another family, to
avoid the raising of disputes by the members of that family with
regard to the land of or in the family of her parents. This feeling
was so strong that the landowners preferred that in the absence of

.male lineal descendants or collaterals the land might escheat to the
Crown rather than it should go to the female relations. In any case
no right of succession was allowed to females of the family, wife,
widow, mother, daughter or sister, in the presence of male lineal

~ descendants under customary law prevailing amongst the agricultural
communities of Punjab. Even when she succeeded in the absence of
male heirs, she never acquired absolute right or owenrship in the land
of her husband, father, brother or son; she always held- life estate
therein with a very restricted right of transfer or alienation. It is
only by virtue of the Hindu Succession Act that her estate has been
enlarged to full ownership and made absolute. I am of the opinion
that it is the fact of a daughter going out of the family after marriage

that seems to have prevailed with the legislature for not making a

provision for selection of a separate permissible area in respect of an
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adult daughter by the landowner which is made clear by the exclu-
sion of a minor married daughter from the definition of ‘family’ in
section 3(4) of the Act.

(18) It is then urged by the learned counsel for the petitioners
that by excluding adult daughters while selecting the permissible
area, section 5 has the effect of changing the law of succession which
is within the power of Parliament and not of the State Legislature.
To that extent, it is submitted, the State Liegislature lacked jurisdic-
tion to enact section 5 of the Act. This argument is clearly unten-
able. Section 5 only deals with the selection of permissible area and
not with any matter of succession to the land held by the person
selecting the permissible area. The succession to his estate will take
place according to his personal law after his death if he dies intestate
leaving the estate intact. Section 5, as enacted, does not deal with
or operate in the field of succession, and, therefore, cannot be said
to have entrenched upon the field of legislation within the exclusive
jurisdiction of Parliament,

(19) The challenge to the constitutional validity of section 4 of
the Act is based on second proviso to Article 31A(1) of the Constitu-
tion which was inserted by the Constitution (Seventeenth Amend-
ment) Act, 1964, and reads as under: —

“Provided further that where any law makes any provision for
the acquisition by the State of any estate and where any
land comprised therein is held by a person under his
personal cultivation, it shall not be lawful for the State to
acquire any portion of such land as is within the ceiling
limit applicable to him under any law for the time being
in force or any building or structure standing thereon or
appurtenant thereto unless the law relating to the acquisi-
tion of such land, building or structure, provides for pay-
ment of compensation at a rate which shall not be less
than the market value thereof.”

The argument is that ‘family’ has been given an artificial meaning by
" section 3(4) of the Act and such a family is included in the definition
of ‘person’ in section 3(10) of the Act. - According to these defini-
tions, no family can own or hold land as landowner or mortgagee
with possession or tenant or partly in one capacity and partly in
another in excess of the permissible area which is 7 hectares, 11
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hectares, 20.5 hectares or 21.8 hectares, as mentioned in clauses (a),

(), (c) and (d) of section 4(2) of the Act. If the members of such

a family exceed five, the permissible area is increased by 1/5th of
the permissible area for each miember in excess of five subject to the

condition that additional land shall not be allotted for more than

three such members. The mode of selection of permissible area for
the family is provided in sub-section (4) of section 4, that is, the land
held by each member of the family on the appointed day has to be
pooled and out of that land the husband, and where the husband is
dead or does not own or hold any land, the wife and in any other case

the eldest surviving child, who is a member of the family, has to

make the selection of permissible area and furnish the necessary

declaration as is provided in rule 5(4) of the Punjab Land Reforms
Rules, 1973 (hereinafter called the Rules). This rule does not pro-
vide that if the husband holds any area in his own name, he has
necessarily to select that area for the family and can select the land
of other members only to the extent his own area falls short of the
permissible area. Similarly, if the husband does not own any land
and the wife does, it has not been made obligatory on her to select
the area owned by her as the permissible area and to select only such

area from the land held by the children as may fall short of the per-
missible area for the family. The only restriction on the free choice
of the person entitled to make selection of his permissible area is.
contained in sub-section (2) of section 5 as to the order in which
different categories of lands held by him are to be selected. It, how-
ever, does not make mention of the order in which the lands held

separately by the members of a family are to be selected by the
husband, the wife or the eldest surviving child, who is a member of
the family, as provided in rule 5(4) of the Rules. It is well-known
that the lands in the State of Punjab are entered in the revenue
records in the names of individuals and not families. The definition
of ‘family’ is an artificial one as it excludes adult children and married
minor daughters. For the purpose of determining the permissible
area of such a family, minor children in excess of six have to be

ignored. It is a common phenomenon that even adult sons are
many a time dependant on their father or mother for their mainten-

ance till they are able to support themselves. It has, however, not
been provided by the Act that the permissible area so selected by the
husband or the wife or the eldest surviving child of the family will
become the permissible area of that family. In the absence of such a
provision, it is legitimate to conclude that even after selection of the

permissible area and the filing of the necessary declaration the land
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shall continue to remain in the individual name of the member of
the family in whose name it stood previously so that he or she will
be at liberty to deal with it as he or she pleases even to the detri-
‘ment of the other members of the family. The family as such will
not acquire or become the owner of the land comprised in its permis-
sible area. That part of the land selected as permissible area which
belongs to a minor son will be lost to the family when the minor son
becomes adult and ceases to be a member of the family. He will
then own that land as a part of his own permissible area. Similarly,
a minor daughter will take the land with her on marriage when she
ceases to be the member of the family. It is thus obvious that the
husband or the wife or the eldest suriving member of the family,
while making the selection, and other junior members by attaining
adulthood or getting married, as the case may be, can deprive the
other members of the family of the area held by them at his or her
own sweet will. The share of each member of the family in the
permissible area of the family has not been defined nor has any
restriction been placed on the alienation of that land by the mem-
bers of the family so as to ensure its retention in the family. Such
a provision cannot be said to be in the interest of or by way of agri-
cultural reform, nay, it is the very negation thereof and cannot be
upheld as valid or constitutional.

(20) The provisions with regard to the permissible area for the
family also suffer from another infirmity which makes them un-
constitutional as being violative of second proviso to Article 31A(1)
of the Constitution. In case each member of the family, as defined
in the Act, held land immediately before the commencement of the
Act as landowner or mortgagee with possession or tenant within the
permissible area fixed by the Act, he continued to be the holder
thereof on the day the Act commenced and if he is to be deprived
of the land so held by him, which is within his permissible area and
is under his personal cultivation, he has to be paid compensation
which will not be less than the market value in accordance with the
second proviso to Article 31A(1) of the Constitution. On the day
the Act came into force, that is, April 2, 1973, it was not known to
what extent the area of each member of the family, separately held
by him or her, would be reduced under the Act. It has been left
to the will of the husband or the wife or the eldest surviving mem-
ber of the family to effect the reduction by making selection under
section 4(4) of the Act read with rule 5(4) of the Rules. It cannot,
therefore, be said that the Act, by its own force and on the very day
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of its enforcement, fixed the extent of the permissible area in respect
of each member of the family as defined in the Act. Further more,
whatever land is selected as permissible area will not become the
land of the family as such but will continue to vest in the member
in whose name it stood prior to the selection. In my view, the provi-
sion for pooling together of the entire land held by the members of
the family, as defined, on the appointed day, out of which one per-
missible area in terms of section 4 of the Act has to be selected, is
violative of second proviso to Article 31A(1) of the Constitution as
no provision for payment of compensation in terms of that proviso
has been made in the Act, and is, therefore, void. The attack to the
provisions of the Act is only barred under Articles 14, 19 and 31 of
the Constitution, but not under Article 31A itself or any other Article.
While coming to this conclusion, I have been influenced by the fact
that the expression ‘family’ has been given an artificial meaning in
the Act and that artificial entity has been included in the definition
of the word ‘person’ as defined in the Act, which is not in accord-
ance with the definition of ‘person’ in section 3(42) of the General
Clauses Act, 1897, the provisions of which, according to Article 367
of the Constitution, are to apply for the interpretation of the expres-
sions used in the Constitution and which have not been defined in
that Article. In order to understand the meaning of the expression
‘person’ in second proviso to Article 31A(1) of the Constitution, we
have to refer to the meaning of that expression in section 3(42) of the
General Clauses Act, 1897, according to which ‘person’ includes any
company or association or body of individuals, whether incorporated
or not. According to this definition of the word ‘person’, not only
individuals but juristic persons are also called ‘person’. In order to
constitute an association or body of individuals, whether incoroprated
or not, the association or body of individuals has to exist as such by
their own volition and not as may be defined by the legislature by
adopting artificial definitions. The family, as defined in the Act,
cannot be said to be an association or body of individuals unless it
existed in that form on the appointed day and held any land in its
name. By an artificial definition a ‘family’ cannot be brought into
existence restrospectively with reference to the appointed day and
by a fiction deemed to hold the land which was, in fact, not held by
it but was held individually by each of its members. As I have said
above, no provision has been made in the Act that the permissible
area selected for a family shall become the property of that family
nor is there any provision made with regard to the share of each
member of the family therein or the mode of succession thereto nor
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is there any provision made barring its alienation by any member of
the family. The result of the impugned provision is the expropriation
of the land of some members of the family as defined, although the
land of each member so expropriated did not exceed the permissible
area prescribed under the Act which, like any other person, he was
entitled to continue to hold. If they were to be deprived of that
area, a provision should have been made in the Act for paying them
compensation at a rate not less than the market value of the land
in accordance with the second proviso to Article 31A(1) of the
Constitution. ‘

(21) In the Maharashtra Agricultural Lands (Ceiling of Holdings)
Act, 1961, the family has been defined in section 2(11) to include a
Hindu undivided family and in the case of other persons a group
or unit the members of which, by custom or wusage, are joint in
estate or possession or residence. Such a family is included in the
definition of ‘person’ in section 2(22) of the said Act and to such a
family the provisions with regard to ceiling area etc. apply. From the
definition of the word ‘family’ in that Act it is quite clear that an
entity known to the law was particularised as a family which owned
land as such and no artificial family was created for the purposes of
that Act, as has been done by the Punjab Legislature in the Act under
challenge. The provision with regard to a family is also made in
the Kerala Land Reforms Act (1 of 1964), according to section 2(14)
of which the family means husband, wife and their unmarried minor
children or such of them as exist. Section 82 of that Act provides
that the ceiling area of the land shall be 5 standard acres (but not
less than 6 or more than 7} ordinary acres) in the case of a single
person, 10 standard acres (but not less than 12 or more than 15
ordinary acres) in the case of a family of two or more persons with
1 standard acre added for each member in excess of five (but not
less than 12 or more than 20 ordinary acres) and in the case of any
person other than a joint family, 10 standard acres (but not less than
12 or more than 15 ordinary acres). A further provision is made that
all the lands held by members of the family shall be deemed to be
held by the family and the share of an adult unmarried person or a
member of a family in joint family lands, or lands held by a co-
operative society is to be taken into account in calculating the extent
of the land held by the adult unmarried person or the  family as the
case may be. That provision is clearly distinguishable from the
provisions with regard to the family in the impugned Act.
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(22) As a result of the above discussion, it is held that the defini-
tion of the expression ‘person’ in section 3(10) of the Act, in so far as
it includes ‘family’, is unconstitutional and-is struck down with the
result that in every provision of the Act the word ‘person’, whereever
used, shall not include ‘family’. Consequently, proviso (ii) to sub-
section (2) of section 4 is struck down and shall stand deleted. From
clause (a) of sub-section (4) of section 4, the words ‘or if such person
is a member of a family, together with the land held by every mem-
ber of the ‘family’ shall stand deleted. Clause (b) of sub-section (4)
of section 4 shall also stand deleted. Rule 5(4) of the Punjab
Land Reforms Rules, 1973, has become redundant and is also deleted.
These provisions are separable and their unconstitutionality and
deletion will not affect the other provisions of the Act or make them
unworkable.

(23) The learned; counsel for the petitioners has next argued that
sub-section' (5) of section 4 of the Act is bad in so far as it nullifies
all transfers of land by way of sale, gift or otherwise made by = the
landowner after the appointed day and before the commencement
of the Act unless he is able to prove that those transfers were bona.
fide. This challenge is based on the provisions of Articles 19 and 31
of the Constitution which is not permissible because of the protec-
tion afforded to the Act by Article 31A of the Constitution. Moreover,
this matter is not 7es integra. A Full Bench of this Court in
Bhagirath Ram Chand v. State of Punjab and others (10), made the
following observations with regard to a similar provision in the
Punjab Security of Land Tenures Act, 1953: — :

“The next argument raised was that the statute nullifies

retrospectively all gifts, exchanges and family settlements

. and this was against the spirit of the Constitution -and

natural justice. Counsel relied upon certain observations

contained in a decision of the Calcutta High Court in

‘Subodh Gopal v. Behari Lal (11). In that case section

7, Bengal Land Revenue Sales (West Bengal Amendment)

Act was declared invalid on the ground that it purported

to deprive individuals of right which they had acquired
retrospectively.

(10) A.LR. 1954 Pb. 167.
(11) A.LR. 1951 Cal. 35.
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There can, however, be no doubt that the Legislature can pass
laws with retrospective effect. This power was recognised
in a decision of the Federal Court—‘United Provinces v.
Mt. Atiga Begum (12). So long as the restrospective effect
of the Act is in conformity with the objects of the Act and
does not violate any principles of the Constitution, the
provision must be held to be valid. The Act gives certain
rights to those tenants who were ejected after 15th August,
1947 and there seems to be nothing unreasonable in giving
them the same rights as are acquired by persons who are
tenants at the commencement of the Act. In the same way

" the abrogation of mala fide transactions is brought under
the mischief of the Act by section 16. This section is
intended to prevent evasion of the provisions of the Act by
colourable transactions.”

The Supreme Court, in State of Bihar and another v. Umesh Jha
(13), dealt with a similar provision contained in section 4(h) of the
Bihar Land Reforms Act (30 of 1950), which empowered the Collec-
tor, inter alia, to make enquiries in respect of any transfer of land
comprised in an estate and to cancel the same if he was satisfied that
such transfer was made any time after January 1, 1946, with the
object of defeating any provisions of the Act or causing loss to the
State or obtaining compensation thereunder. It was contended that
that section ex proprio vigore did not providé for acquisition by the
State of any estate or of any rights therein or for the extinguishment
or modification of any such right and, therefore, was not hit by
Article 31A of the Constitution. The argument was repelled and it
was held that—

“Section 4(h) is an integral part of the Act, and taken out of the
Act, it can only operate in vacuum, Indeed, the object of the
section is to offset the anticipatory attempts made by
landlords to defeat the provisions of the Act. Suppose
the Collector cancels a transfer of land by the owner of
an estate under the said section; the said land automati-
cally vests in the State, with the result that the rights of
the transferor and the transferee therein are extinguished.
The said result acerues on the basis that the said land

(12) ALR. 1941 F.C. 16.
(13) ALR. 1962 S.C. 50,
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continued to be a part of the estate at the time the Act
came into force. That apart, the section is a part of the
Act designed to extinguish or modify the rights in an
estate, and the power conferred on a Collector to cancel a
transfer of any land in an estate is only to prevent fraud
and to achieve effectively the object of the Act. This ques-
tion was directly raised and answered by this Court in
Raghubir Singh v. State of Ajmer (14).. There, the consti-
tutional validity of the Ajmer Abolition of Intermediaries
and Land Reforms Act, 1955 (Ajmer III of 1955) and
section 8 thereof was attacked. Section 8 of the said
Act conferred a power on the Collector to cancel a lease
or contract, if he was satisfied that it was not made or
entered into in the normal course of management, but in
anticipation of legislation for the abolition of interme-
diaries. Repelling the said contention, Wanchoo, J., speak-
ing for the Court, observed at p. 477 thus:

‘The provision is not an independent provision; it is merely
ancillary in character enacted for carrying out the
objects of the Act more effectively ... Such cancella-
tion would sub-serve the purpose of the Act, and
the provision for it, therefore, would be an integral
part of the Act, though ancillary to its main object,
and would thus be protected under Article 31A(1)(a)
of the Constitution.’ '

The same reasoning applies to section 4(h) of the Act, and for
the same reasons we hold that section 4(h) of the Act is
likewise not hit by Article 31A of the Constitution.”

THhus, section 4(h) was held to'be protected under Article 31A (1)(a)
of the Constitution and was held to be not constitutionally invalid
and in support of that -conclusion an earlier judgment of the
Supreme Court was relied upon. The learned counsel for the peti-
tioners has, however, relied upon the judgment of the Supreme Court
in Kunjukutty Sahib and others v. The State of Kerala and others
(15), with regard to the Explanation to section 85(1) of the Kerala

(14) A. LR 1959 S. C. 475..
(15) A.LR. 1972 S.C. 2097.
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Land Reforms Act (1 of 1964) (as amended by Act 35 of 1969). Section
85 of the said Act, so far as relevant, read:

“85. Surrender of excess lands.—

(1) Where a person owns or holds land in excess of the ceiling
area on the date notified under section 83, such excess land
shall be surrendered as hereinafter provided:

Provided that where any person bona fide believes that the
ownership or possession of any land owned or held by such
person or, where such person is a member of a family, by
the members of such family, is liable to be purchased by
the cultivating tenant or kudikidappukaran or to be resumed
by the landowner or the intermediary under the provisions
of this Act, the extent of the land so liable to be purchased
or to be resumed shall not be taken into account in calcu-
lating the extent of the land to be surrendered under this
sub-section.

Explanation—Where any land owned or held by a family or
adult unmarried person owning or holding land in excess
of the ceiling area was transferred by such family or any
member thereof or by such adult unmarried person, as the
case may be, after the 18th December, 1957, and on or
before the date of publication of the Kerala Land Reforms
Bill, 1963, in the Gazette, otherwise than—

(i) by way of partition; or

(ii) on account of natural love and affection; or
' M—W;F— ' S v'““ﬁ”al o TE I e e e . e
IR T S n )
(iii) in favour of a person, who was a tenant of the holding
before the 18th December, 1957, and continued to be
so till the date of transfer; or

ST i
SR g

i

~ (iv) in favour of a religious, charitable or educational institu-
‘ tion of a public nature solely for the purposes of the
institution,

the extent of land dwned or held by such family or adult un-
married person shall be calculated for purposes of
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fixing the extent of land to be surrendered under this
section as if such transfer had not taken place, and such
family or adult unmarried person shall be bound to
surrender an extent of land which would be in excess of
the ceiling area on such calculatoin, or, where such family
or person does not own or hold such extent of land, the
entire land owned or held by the family or person; but
nothing in this Explanation shall affect the rights of the
transferee under the transfer.”

A Full Bench of the Kerala High Court struck down this prov1s1on

with the following observations: —

“Section 85 provides for the surrender of excess land, but sub-
section (1) thereof contains an explanation which we think
cannot stand. Under the explanation, subject to certain
exceptions, any land transferred by a person holding land
in excess of the ceiling area between the 18th December,
1957 (the. date of publication of the Kerala Agrarian
Relations Bill) and the date of the publication of the
Kerala Land Reforms Bill, 1963 (here we think that ceiling
means the ceiling area under the Act, for it does not appear
there was any ceiling area during the period in question)
is to be regarded as still held by him for the purpose of
fixing the extent of land to be surrendered by him and such
surrender is to be made out of the land still held by him.
-This can lead to absurd results. For example, supposing a
person holding land just one cent in excess of the ceiling
area had transferred some lands between the dates men-
tioned and bought the lands now held by him, possibly at
a higher price, he will have to surrender all his land for the
nominal compensation provided by section 88. No doubt,
absurdities like this can only be attacked under Articles 14,
19 or 31, which are not available in the case of a legislation
protected by Article 31-A, but, there is the second proviso
to sub-clause (a) of clause (1) of the article which enjoins

- the payment of compensation not less than the market
value for the acquisition of any land within the ceiling limit
under the law for the time being in force. The effect of
the explanation is to offend this proviso since it means that
even land held by a person within the ceiling limit applica-
ble to him under the Act (the law for the time being in force
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within the meaning of the article) can be taken away for
the nominal compensation payable under section 88, by the
fiction of regarding lands disposed of by him within the
dates mentioned as if those lands were still held by him
although the transfer remains untouched, in other words,
as if the ceiling limit for such a person is different from
the ceiling limits for persons, who had not disposed of land
between the relevant dates. That is not so. The ceiling
limits imposed by the Act are the same for all, but in the
case of a person, who has so disposed of land, that land is
to be regarded as still held by him (although, in fact, it is
not) for the purpose of calculating the extent of the land
to be surrendered by him, and the surrender is to be made
out of the land still held, even if its effect be to leave him
with land less than the ceiling limit, indeed with no land
at all. If a fiction by which land not held by a person
could be taken into account for the determination of the
excess land to be surrendered by him, and he could be forc-
ed to surrender land actually held by him although it is
within the ceiling limit without payment of the market
value thereof, were permitted, the proviso in question could
easily be rendered nugatory. That would be to mock the
proviso.”

This reasoning appeared to their Lordships of the Supreme Court to
be unexceptionable and the learned Advocate-General was wholly
unable to offer any serious criticism of those observations
of the High Court. Their Lordships accepted the conclusion of the
High Court with the following observation:

“It is clear that by virtue of the second proviso to Article 31-A(1)
land within the ceiling limit is expressly protected against
acquisition by the State unless the law relating to such
acquisition provides for compensation which is not less
than its market value. No attempt was made to take the
impugned explantion out of this constitutional inhibition.
We, therefore, do not find any reason to differ from the
conclusions of the High Court.”

A careful reading of the Explanation shows that what was to be
ignored, while determining the ceiling area, were the bona fide
transfers by sale or otherwise barring those which were specifically
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mentioned in the Explantion. These four kinds of alienations which
were excepted show that the changes in the area brought about by
bona fide sales, etc. were to be ignored while determining the ceiling
area without affecting the rights of the transferees. Any readjust-
ment of the land amongst the members of the family by partition or
by gift and all sales in favour of a tenant, a religious, charitable or
educational institution of a public nature solely for the purposes of
that institution were not to be taken into account. The same cannot
be said of the provision made in section 4(5) of the Act. If a land-
owner is able to satisfy the Collector that any transfer of land made
by him after January 24, 1971, was bona fide, that transfer will be
recognised. It is only mala fide transfers, which shall be presumed to
have been made with a view to reduce the surplus area in view of the
impending legislation, that are to be ignored. According to the
judgments already referred to above, such a provision is an integral
part of the Act and of the agrarian reforms which are sought to be
brought about and mala fide transfers to defeat the provisions of
such an Act after the knowledge of its enactment cannot be allowed.
I, therefore, hold that section 4(5) of the Act is constitutionally valid.

(24) Since the Act is protected by Article 31-A of the Constitution,
no challenge can be made to the provisions of section 10 of the Act
on the ground that the amount payable by the State for the suplus
area acquired by it is not adequate or is illusory.

(25) Lastly, a challenge has been made to the validity of rule 10
and Schedule B of the Punjab Land Reforms Rules, 1973. The argu-
ment in brief is that in case a landowner reserves perennial area
as his permissible area, he is allowed more land than a landowner
who reserves non-perennial area as a result of the working of the
formula mentioned in rule 10 and Schedule B. I do not find any
substance in this submission. Every person has to be allowed seven
hectares of first quality land or higher area of lower qualities. Rule
10 provides the method of converting the entire land held by a land-
owner into land of first quality and then to determine seven hectares
of land for him. It is not a universal rule that the area served by
perennial canals must be less than the areas served by non-perennial
canals. The words ‘perennial’ and ‘non-perennial’ have not been
used in the Act or the Rules. What is provided is assured irrigation
for one crop or two crops and the sources of such assured irrigation.
The quality of land is to be determined on the basis of assured irriga-
tion and its sources. I, therefore, do not find anything wrong, unjust
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or unworkable in the formula prescribed in rule 10 and Schedule B
of the Rules. Every landowner shall get the permissible area worked
out on the basis of the quality of land in accordance with one and the
same formula and no question of discrimination between one land-
owner and another arises nor can the formula be termed as arbitrary
or unworkable. This submission is, therefore, repelied. ‘

(26) No other point has been argued.

(27) All these cases will now be placed for hearing before a
learned Single Judge for final decision on the merits of each case in
the light of the observations made herein. Since we are not finally
disposing of any case, we make no order as to costs of these
proceedings.

February 14, 1974.
D. K. ManaJsan, J.—I agree.

P. S. PATTAR, J .;I also agree.

'B.S.G.
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