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Mr. Dewan then referred to a Division Bench judgment of this
‘Court in Kanpur Textile Finishing Mills v. Regional Provident Fund
Commissioner (2), wherein it was held that the word “textile” in
the Provident Funds Act included anything from yarn to woven
material which may be coarse or which may be fine, which may be
made of cotton or wool or jute or silk, \which may be bleached or
unbleached, which may be printed or just plain and for the purpose
of its being made available for human wants may have to undergo
several processes covered by the expression “manufacture or
production”. I have already mentioned above that the word
“textile” in the Provident Funds Act has been given by the statute
an extended and enlarged special meaning which has not been
attributed to that expression in the Minimum Wages Act. The
judgment of the Division Bench in the case of Kanpur Textile
Finishing Mills, therefore, is of no assistance in deciding the dispute
involved in the present petition.

:‘Before parting with this case, I may mention that the learned
Deputy Advocate-General suggested that in view of the fact that
the question involved in this case is res integra I may refer the
petition to a larger Bench. In view of the fact that the aggrieved
party would have a statutory right of Letters Patent appeal against
my judgment, I have not considered it necessary to delay the disposal
of the case by making a reference to a larger Bench.

In the view I have taken of this matter, the writ petition must

. succeed. I, accordingly, allow the petition and hold that the
impugned notifications in so far as they relate to employees engaged
in the manufacture of surgical dressings out of completed textiles
shall not be deemed to be covered by the expression “textile
industry” as used in item No. 17 of the Schedule to the Act. In the
circumstances of the case, there would be no order as to costs.
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Secretary—Secretary resigning in corn:eq‘uenc‘e thereof and. taking benéfits  of
pay in lieu of leave and provident fund, etcr—State Government annulling
resolution—Secretary—Whether entitled to re-instatement.

Held, that the post of the Secretary of a municipal committee is statutory
by virtue of the provisions of section 38 of the Punjab Municipal Act, 1911 and
.cannot be abolished. The resolution of the Committee abolishing that post is,
therefore, ultra vires section 38 of the said Act.

Held, that in this case the municipal committee passed a resolution, 'in
pursuance of which the petitioner resigned and in terms of his resignation, he
derived certain benefits. The Government, later on, annulled that resolution.
Thereafter the order of annulment was superseded. The order of supersession
‘was invalid as the Government could not withdraw the order of annulment. The
petitioner would have been justified in saying that he resigned under a
misapprehension and is, therefore, still the secretary of the Committee if he had
returned all the benefits he had derived in consequence of that resignation. The
petitioner, having not returned those benefits, is not entitled to claim reinstate-
‘ment, particularly when the municipal committee has appointed a new incumbent
‘to the post of the secretary. ‘

Case referred by the Hon’ble Mr. Justice Shamsher Bahadur on the 23rd March,
1966 to a Division Bench for decision of an important question of law involved
in the case. The case was finally decided by the Hon'ble the Chief Justice Mr.
Mechar Singh and the Hon'ble Mr. Justice D. K. Mahajan on the 8th Augusi,

1966.

Petition under Article 226 of the Constitution of India, praying that a
awrit of certiorari, mandamus or any other appropriate writ, order or direction be
issued to the respondents to deem the petitioner to be the Secretary of the
Municipal Committee.

B. S. Caawra anp S, K. Pipat, Apvocatss, for the Petitioner.

M. R. Suarma, D. N. Acearwar anp G, R. Mayrraia, Apvocates, for the
Respondents.

ORDER OF THE DIVISION BENCH

ManaJAN, J.—This petition under Article 226 of the Constitution
of India, in the first instance, came up for hearing before Shamsher
Bahadur, J. The learned Judge, by his order dated the 23rd March,
1966, directed that the petition be decided by a Division Bench in
view of the importance of the question involved and the likelihood
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of an appeal under Clause 10 of the Letters Patent. That is how the-
petition has been placed before  us.

The history leading up to this petition is rather interesting. It
will be appropriate, therefore, to set out briefly the facts and the
circumstances giving rise to the present petition. In the beginning
of August, 1956, the petitioner was the Secretary of the Municipal
Committee, Moga (hereinafter referred to as the Commiitee). In
August, 1961, a resolution was tabled before the Committee. The
substance of that resolution is as follows:—

32 3 * * % * .

In view of the financial stringency caused by the abolition of
octroi duty on foodgrains, etc., and the fact that afier the
enforcement of Executive Officers’ Act and the appoint-
ment of Executive Officer, the Secretary has not much to
do and his work can be carried out by the Executive
Officer very well, without impairing the efficiency of either
post, it is resolved that the post of the Secretary is here-
by abolished with immediate effect. * * *

The resolution further resolved that the petitioner be served with
notice of the termination of the services under section 45 of the Pun-
jab Municipal Act, 1911, and he be paid one month’s salary in licu
of one month’s notice. On this, the petitioner as Secretarv made
the following report: —
) U2 ] * * * * *
With reference to your proposal dated 21st August. 1961, for
the special meeting, it is submitted that I should be grant-
ed leave with full pay for the period equal to that earned
by me so far and leave on half pay to which T am entitled.
At the expiry of such leave granted to me, T should be
deemed to have resigned my post. Alternativelv. in case
my dues for the leave applied for are paid to me in ad-
vance, my resignation may be given immediate effect.”

Then follows the resolution of the Committee, dated the 23rd August,
1951 (Annexure ‘A’). This resolution is in the following terms: —

“The proposal was considered in the light of the letter of
resignation submitted by Shri Karnail Singh. His resig-
nation is accepted with immediate effect. As Shri Karnail
Singh has put in hard and honest labour in his long ser-
vice to the Committee, the Committee hereby put: on
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.: record its. profound, appreciation of the meritorious service
of Shri Karnail Singh. As a mark of commendation and
good-will, his request for the. grant of pay for the total
period of earned leave due and half pay due is hereby ac-
ceded to. ,He be paid all these dues including the Provi-

.dent Fund,-etc, as decided. above in lump sum immediate-
ly.out of-the Municipal Fund on completion of his charge.
Keeping financial. stringency in view, as envisaged in the
original proposal, the post of Secretary is hereby abolish-
ed and the Executive Officer will henceforth perform the

..duties of the Secretary also, as provided under cecticn 5
of the Executive Officers’ Act. - Shri Karnail Singh. be

- relieved. immediately by the Executive. Officer under the

supervision of Sarvshri Kashmira Singh Gill, S.P.. and

- Shri Amrit Lal. M.C, * * * "

On-the 25th of, August, 1961, the Sub-Divisional Officer, Moga. ad-
.dressed a- communication to the. Executive Officer of the Committee
requiring. .the Committee to stay the .implementation of the above-
ymentioned resolution till further orders. It was also. pointed out in
this communication that an inquiry was pending against the Secre-
tary with the Punjab. Government and, therefore, it has to be decid-
ed whether the. resignation could be accepted wunder the circum-
stances. In-an urgent special meeting of the. Committee held on 2nd
Szptember, 1961, the aforesaid communication of the Sub-Divisional
Offiger was. eonsidered-and the following resolution (Annexure ‘E’),
was; passed: — '

ok * * * * *

The Committee has given its thoughtful consideration to the

letters received from the S.D.O., Moga. There is no in-

- formation whatsoever about any such alleged enquiry in

 the Municipal . Office. Therefore, the Committee is of the

view that there are no grounds to reconsider its previous

.decision embodied in Resolution No. 175, dated ?3rd August,.
1961, .

Shri Karnail Singh has agreed with the Committee in session
to be relieved bv the afternoon of 4th instant and as such
.the Executive Officer will perform the...duties and exer-
gise the.powers. of. Secretary after that.date. Shri Karnail
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Singh be paid salary for total leave period on full pay and
half pay and Provident Fund also, as desired earliest,—
vide Resolution No, 175 of 23rd August, 1961.

Furthermore, at the request of Shri Karnail Singh, the Com-
mittee agrees that in case of revival of post, he will be

given the chance of service with the Committee, * *
* * * * *

On the 4th September, 1961, Shri R. I. N. Ahooja, Secretary
to Government, Punjab, in the exercise of powers conferred upon
him under section 41 of the Punjab Municipal Act, directed the
Municipal Committee, Moga to stop, with cumulative effect, two
increments of Karnail Singh, its Secretary, as he, in the opinion of
the State Government, is negligent in the discharge of his duties.
On the 4th September, 1961, Karnail Singh relinquished charge of
the post of the Secretary and handed over to the Executive Officer
of the Committee. In September, 1961, the Governor of Punjab, in
exercise of the powers vested in him under section 236(1) of the
Punjab Municipal Act, annulled the first resolution of the Municipal
Committee, dated the 23rd August, 1961. In pursuance of the Gover-
nor’s order, the Executive Officer wrote to the Secretary on the 25th
October. 1961, asking him whether, in view of the Government
orders, he was prepared to withdraw his resignation which had been
accepted by the Committee as well as to deposit back in the Munici-
pal Fund the amount of leave salary and Provident Fund paid to
him in implementation of the Committee’s second resolution, dated
the 2nd September, 1961. In reply to this letter the petitioner wrote
vack as follows: —

“x * *
* * o
* * *

In view of the Government order conveyed bv vyou, the
status quo has been restored and the consequences of the
Government order have to be obeyed. On my vart. T am
willing to complv with Government orders and as such I
should be informed as to from whom I am to take over
charge.

* — *

The Executive Officer again wrote to the petitioner to confirm whe-
ther he will deposit the amount paid to him as Provident Fund and

.
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Leave salary on 4th September, 1961, before the question of his join-
ing back on his post was decided. The reply to this by the petitioner
1s dated 4th November, 1961, and is to be found in Annexwe ‘J. Ii
1s in these terms:—
oK * & % W % B #
I most respectfully beg to point out that according to the order
dated: 28th September, 1961, of the Governor of the Pun-
jab, I continue to be the Secretary of the Municipal Com-
mittee, Moga; and it is obligatory on the Committee to
allow me to function as such without imposing any prior
condition. I, however, again assure you that I am willing
and prepared to carry out the directiong of the Committee
regarding the refund of the amount (referred to in the
memo under reference) due from me under the rules.

I am further to add for your kind information that there is
absolutely no need for getting any confirmation, etc., from
me because no employee can dare refuse to comply with
any lawful directions of the competent authority under
whom one is working. * w1

The Executive Officer wrote to the President, Municipal Committee,
Moga, on the 16th November, 1961, requiring the Committee to call
an urgent special meeting in order to implement the order of the
Government annulling the resolution of the Municipal Committee
passed on 23rd August, 1961. In this letter, it was pertinently point-
ed out that the post of the Secretary is statutorily essential under
section 38 of the Punjab Municipal Act and that it could not be
abolished unless the Act itself was amended. In the wake of this
correspondence, the petitioner wrote to the Executive Officer (An-
nexure ‘L’) intimating that all undertakings given by him including
his report on the proposal side of resolution No. 175, dated the 23rd
August, 1961, stand automatically cancelled and withdrawn in view
of the annulment of the said resolution by the Punjab Government.
It appears that on 22nd December, 1961, the Committee reconsider-
ed the entire matter and did not favour the come-back of the peti-
tioner. They also decided not to comply with the Government’s
order of 28th September, 1961, by eight votes to six. The petitioner
was never permitted by the Committee to join the post of the Secre-
tary. In May, 1962, the Government seems to have reconsidered the
matter and come to the conclusion that the Committee may be al-
lowed to accept the resignation of the petitioner. Tt was also made -
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clear to the Committee that they could not abolish- the pest of -the-

Secretary (vide Annexure '‘Q’). On the 22nd December, 1962; -the

tollowing resolution was passed in an urgent special meeting .of-the-

Committee: —

“Government Memo No. 1894-CI(2CI)-62-20453, dated 18th
May, 1962, noted. The resignation of Shri Karnail Singh
already stands accepted. The matter of the revival of the
post of the Secrétary and the application of Shti Karnail
Singh be got legally examined by the President. Sarvshri
Kashmir Singh Chawla, Kashmira Sihgh Gill, 8.
Nachhattar Singh, Dr.”Mohan Sihngh and Dr. Madan Lal
Dhir and Ch. Nang Lal are of the v1ew thdt the Govern-
ment letter be complied with.”

Cn the 18th of April, 1963, the petitioner, in a letter, addressed to
the Secretary, Local Self Government, Chandigarh; prayed ‘that he
meay be permitted to join this post as the Secretary of the Committee
{Annexure ‘S’). This representation was followed by ancther dated
the 10th of July, 1963 (Annexure ‘U’). On the 7th- February, 1964,
the following notification was issued by the Government:—

“In exercise of the powers conferred by Section 19 of the

Punjab General Clauses Act, 1898, the Governor of Pun-"

jab is pleased to reseing his order dated the 28th Septein-

ber, 1961, whereby he antiulled the Resolution No. 175"

passed by the Municipal Committee, Moga in 1ts meeling
held on the 23rd August, 1961, regarding the acceptance

of resignation of Shri Karnail Singh, Secretary of the said

Commiittee.
% * * * %9

R-1'is the resolution of the Committee passed in its urgent cpecul‘

meeting held on’ 27th March, 1964, whereby in pursuance of" Pun]ab .

Government’s order dated 8th February, 1964, the Commlt’tee ape
pointed Om Parkash Mehta, Octroi Superintendent, as ‘its ‘Secrétaty:
The petitioner made a representatiori to the Minister on the 14th"
Apml 1964. He repeated his prayer to be permitted to join as gecre-“

tary of the Committee. By a notification of the 6th of May, 1964‘

Government superseded the Committee (See Annexure ‘X’).

The aforesaid facts have led to the-present petition bv Karnai]li
Singh under Article 226 of the Constitution of India. Tn this veti-

tion, it is prayed that an appropriate writ, direction or order ke issu-

ed to the respondents to deem the petitioner to be the Secretary of .
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the Munieipal- Committee;- Moga: - The-respondents to the -petition*
are:-the-State of -Punjab and’ the Sub-Divisionat -Officer, Moga, who "
is-the Administrator- of- the -Committee:. Both the-State Governritert
and' the Administrater of-the Municipal- Committee: have filed'-the -
returns. - Se-far-ag-the facts go; there'is no dispute.’ The entire’ co"n-"-
troversy is on :purely legal -questions.

Mr. B. S. Chawla, learned counsel for the petitioner, contended
that the resolution No: 175; dated 23rd:- August;,- 1961; had beén arinul-
leds by-the Government- and;-therefore, the- resignation  of -‘che"peti'-“;
tioner ‘was.-meaningless. be¢ause he-had-resigned in- pursuance of'the:
aforesaid resolution. It is maintained- by the learned counsét that’
the Government had no ‘power to - caricél- the. order rescinditig:‘the-
resolution of 23rd-August, 1961, - and-for this ¢ontention, he' reties-
upernt a' Division Bench: decision- of this -Court-in -Hardyal -Rai v. The*
State of Punjab and others: :Civil ‘Writ No. 1084 of 1962; decidéd on’
26tk August; 1964. The learned ecounsel also-places his-telatice on’
the decisions in. Kamlo Prasad Khetan'v. R B. Kédar Nath  Khetati'
(1); State of Bihar v: D. N. Gangully « and others (2); and ‘Gopat-
Jairam v. State of Madhya Pradesk (3): Tt is also urged thatthe Cém:it
mittee had no power- to abolish’ the post of the Sectetary--the' post:
being a statutory post. It is not disputed that the incumbent 'of the™
past of the Secretary could resigh. But it is maintained thdt, in- the*
present ‘case, the resignation was not volumtary but was: by reason
of resolution No. 175 already referred to. As the resolution wag vess:
cinded by the Government, the resighation also automadtically: camé:
to an end. : In-any case, the petitioner withdrew his resignation:'and+
even if it be held that-the Government could withdraw the order
of annulment; there was no resolution by the:Committee accepting:
the resignation: ‘of ‘the 'petitioner.  Therefore, ‘it :is urged that the:
petitioher should be deemed to be in service as Secretary of the:
Committee. L

Before dealing with the contentions of the learned counspl it
will be appropriate to bring in broadly two facts, namely, (D that
the Octroi Superintendent had been appointed Secretary to the Comr-
mittee on 27th March 1964, before the present petition was filed on
19th May, 1964. The new Secretary was not made a party to this
petition. However, later on, on the application of respondent No. 2,

¢H) AIR 1957 S.C. 676. -
2) AIR. 1958 S.C. 1018! | - i
(3) 'AIR. 191 Nagpur 181, ‘ o '
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he has now been impleaded as a party,—vide orders dated 25th July,
1966; (2) that right up-to-date, the petitioner has not depositcd back
the amounts withdrawn by him in accordance with resolution No. 175
dated 23rd August, 1961, in pursuance of which he resigned from the
post of the Secretary to the Committee. This resignation was ten-
dered by him at a time when two of his increments had been stop-
ped by the Government for negligence in the discharge of his duties.

No attempt was made by the learned counsel for the State or for
the Admiaistrator to controvert the argument of the learned counsel
for the petitioner that the post of the Secretary could not be abolish-
ed; it being a statutory post. It may be mentioned that in the various
cornmunications, that passed between the Government and the Sub-
Divisional Officer, the Government’s stand was that the post of the
Secretary could not be abolished. To that extent, the learned counsel
for the petitioner is right. Section 38 of the Punjab Municipal Act,
1911, provides that “every Committee shall, from time to time at a
special meeting appoint, subject to the approval of the State Gov-
ernment, one of its members or any other person to be its Secretary.”
I; i, therefore, clear that no exception could be taken to the conten-
tion of the learned counsel for the petitioner that the post of the
Secretary could not be abolished and, to that extent, the resolution
No. 175 of the Committee is ultra vires the Municipal Act. If the
petitioner had been removed from his office by reason of the post
of the Secretary having ceased to exist, there would be no difficulty
in granting his prayer. But, in the present case, the petitioner
resigned from his post. The resignation could be attributed to resolt.-
tion ’No. 175, or to the Government’s action in stopping his two
increments. But the fact remains that the petitioner did resign and
in pursuance of that resignation took all the benefit that the resolu-
tion No. 175 conferred on him. He has kept that benefit with him
even up to this date, ‘

This brings me to the consideration of the question whether the
Government could rescind resolution No. 175 of the Committee.
Chapter 12 of the Punjab Municipal Act deals with the control of the
Municipal Committees and Section 236 is one of the provisions in
that Chapter. This Section is headed—“power of State Government
and its officers over Committees”. The substantive provision, so far
relevant for our purposes, reads thus:—

“(1) The State Government and Deputy Commissioners, act-
ing under the orders of the State Government, shall be
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~'bound to require that the proceedings of committees
shall be in conformity with law and with the rules in
force under any enactment for the time being applicable
to Punjab generally or the areas over which the committee
have authority. '

(2) The State Government may exercise all powers necessary
for the performance of this duty, and may among other
things, by order in writing, annul or modify any pro-
ceeding which it may consider not to be in conformity
with law or with such rules as aforesaid, or for the reasons
which would, in its opinion, justify an order by the
Deputy Commissioner under section 232.

Q) * : * ) *

L. * #”'
This provision clearly justifies the Government’s action in rescind-
ing the resolution No. 175, dated 23rd August, 1961. The post of
the Secretary was a statutory post. It could not be abnlished and
as by this resolution, it was abolished, the Government could annul
the resolution. Whatever followed in the wake of this resolution
was merely consequential so far as the Committee was concerned.
So far as the petitioner was concerned, the position was two-fold—

(1) he could comply with the resolution as he did in his own
way by sending in his resignation; or
(2) he could refuse to comply with the resolution.

If he had refused to comply with the resolution, there would have
been no difficulty in the present proceedings so far as the petitioner
is concerned. The difficulty arises by reason of the fact that he not
only comvplied with the resolution and teéndered his resignation but
the move to tender resignation emanated from him and he seems to
have been prompted to this course either by reason of the Govern-
ment’s decision to withhold his two increments or that the vost was
.being abolished or for reasons of immediate monetarv gain.. The
monetary benefit gained has not so far been parted with. though, of
rourse, he has been repeatedly saying in his various communications
that he is willing to do so. or in other words. he is willing to return
the benefit which he took under the resolution in the shape of
salary, provident fund, ete.

The next question. that arises for determination. is whether
the Government could withdraw the order of annulment vassed by
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it earlier as it did in the present case. So far as this matter is
concerned it is concluded by a direct decision of this Court in
Hardyal Rai’s case, wherein it was held that an order passed under
section 236 of the Punjab Municipal Act, unless it is a statutory
order or a legislative order, cannot be withdrawn by having re-
course 1io section 21  of the Punjab  General Clauses Act. The
present order is not of the kind which falls within the ambit of
section 21 of-the Punjab General Clauses Act, as interpreted in
Hardyal Ra?’s case. The other decisions relied upon by the learned
counsel for he petitioner, excepting Gopal Jairam’s case, do not
support him.

The next argument, that has been urged on behaif of the res-
pondent, is that the order superseding the order of annulment of
resolution No. 175 cannot be called in question under . Article 226
of the Constitution of India . inasmuch as it is an administrative
.order. It is also maintained that the order superseding the order
.of annulment is valid. In support of these contentions. reliance
is placed upon the decision in Brij Lal Palta v. The State of Punjab.
Civil Writ No. 1245, of 1964 decided by Shamsher Bahadur, J.. on
28th August, 1964. In this case, an order. was passed under section
238 superseding the municipal committee. Later on, that order was
withdrawn. The question, that arose for determination before the
learned Single Judge, was whether the order of supersession could
be withdrawn. The learned Judge held that it could be withdrawn
as both the order of supersession and the order creating that super-
session were administrative orders. But with utmost res-
‘pect to the learned Judge, we are unable to hold that this case lays
down a correct rule of law. In the first place, this decision runs
counter to the Division Bench decision of this Court in The Municipal
‘Committee, Kharar and others v. The State of Punjab and others (4).
which took a view contrary to that taken by Shamsher Bahadur, J.
The learned Judge relied on ‘the decision of the Supreme Court in
Radeshyam Khare v. The State of Madhya Pradesh (5). in suoport of
his conclusion that the order passed under section 238 of the Puniab
Municipal Act is an administrative order. Tn our view. the decision
of the Supreme Court relied upon does not supwort that conclusion.
As a matter of fact. the decision clearly supports the view taken by
the Division Bench in the Municipal Committee, Kharar’s case. Their

(4) TLR. (1966) 2 Punj. 615.
(5) AIR. 1959 S.C. 107,
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Lordships: of the-Supreme Court were considering two provisions of
C. P. and Berar Municipalities Act (2 of 1922), namely, sections 53-A

and 57.

It was with reference to-an order under section 53-A of that

Act that their Lordships ebserved that the order was an administra-

tive order.

. The following paragraph from their Lordships’ decision

- would be helpful in understanding the considerations which prevailed
with them ultimately to hold that an order under section 53-A was an
administrative order —

Gk -

* In the first place it - has to be remembered that the
sections under consideration only confer certain powers on
the State Government but that the latter is not bound to
take any action under either of them. In the next place it
should be noted that the two sections differ materially in
their scope and effect. = Under section 53-A, the State

" Government may only appoint a servant of the Government

as the Executive Officer of the committee and may deter-
mine, from time to time, which powers and duties and
functions of the committee, its president, vice-president or
secretary shall be exercised and performed by such officer
and indicate whether they should be exercised and per-
formed in addition to, or to the exclusion, of, their exercise
and performance by the said committee, president, vice-

- president or secretary. The working of S. 53-A makes it
‘quite clear that the action that may be taken thereunder

is to be effective for'a temporary duration not exceeding
18 months and the purpose of taking such action is to ensure
the proper performance and - discharge of only certain
powers, ‘duties and functions under the Act. -The section
does not, in terms, affect, either legally or factually, the
existence "of the committee, its president, vice-president or
the secretary. Section 57, however, authorises the State
Government, in the circumstances mentmned in the open-
ing part of that section, to dissolve the committee itself

-and-order a fresh election to take place so ‘that the com-

mitteée as a legal entity ceases to exist and all the sitting
members of the committee become funcit offzczo If after
such fresh election the same situation prevalls then that
section further authorises the State Government to declare
the committee t6 be mcompetent or in default or to have

- exceeded or abused, its power as the case may be ang to

supersede it for such period (not limited by the section)



330

LL.R. Punjab and Haryana (1967)1

as may be specified in the order. The effect of an order
made under S. 57 is, therefore, extremely drastic and puts
an end to the very existence-of -the committee itself and,
in view of the grave nature of the consequences that will
ensue, the legislature presumably thought that some' pro-
tection should be .given to the committee before such a
drastic .action was taken and accordingly it provided, by
sub-section (5) of that section, that no order should be
passed until reasonable opportunity had been given to the
committee to furnish an explanation—a provision which
clearly indicates that action under S: 57 can only be taken
after hearing and. considering all-the explanations furnished
by or on behalf of the committee. The legislature did not
think fit to provide a similar safeguard in S. 53-A pre-
sumably. because the order under the last mentioned section
was of a temporary duration, was not very drastic and did
_not threaten the very  existence of the committee. A
cursory reading'of the two sections will also indicate that
the conditions precedent to the exercise of the powers
under both sections overlap to some extent, namely, that
action can :be taken under beth if the .ecommittee ‘is not
competent to. perform the duties imposed . on-it............... ’,
To the extent that the requirements of the two sections
overlap the State Government hag the option of taking
steps.under one section or the other according to its own
.assessment of the exigencies.of -the situation. The position,
therefore, is that .if a committee is not  competent to
. perform the-duties .imposed -on it, the State ‘Government
+has .to make up - its.mind as to whether it should take any
.action at.all and, if it thinks-that ac¢tion:should be taken,
_.then. it has further to deecide for itself as:to which of the
‘two sections it would act under. If the 8State' Government
. eonsiders that the incompetency does not run to a grave
-extent. and -the :exigencies of the situation may be ade-
-quately .met .by .appointing an Executiver©fficer for a
~ short.period. not exeeeding 18 months with: certain powers
. {(to be exercised by him-either in-addition to orin exclusion)
of .their .exercise by the committee, the president vice-
,president or the secretarvy: the State Government may pro-

_perly take action under 8. 53-A. -On the other hand if the

State .Government - eonsiders., having regard  to all the
-cirecumstances of the case, that the incompetency is much

=



kon
Karnail Singh ». The. State of Punjab, efc. (Mahajan, J.)

too grave to permit- the committee; its president;” vice-

president or the: secretary to function at all, it’majy ‘take

-action under S. 57 and dissovle the committee and direet:
fresh election to take:place: - In other words, incompeteney
on the part of the committee gives to the State Govern-

ment an option to: apply one of two remedies under the

Act, if, that is to say, it considers it neCessary to- take

action at all, ‘

* . * ! . . i

The provisions of section 238 of the Punjab Municipal Act are not
pari materia with section 53-A of the C. P. and Berar Municipalities
Act; but are, more or less, analogous to the provisions of section 57 of
that Act. Therefore, the observations made by their Lordships with
regard to section 57 can only be appropriately applied so far as section
238 df-the Punjab Municipal Act is concerned and not the ebserva-
tiong! \whlch have been made with regard to section 53 A.

SN

, If our conclusion is correct that the order under section - 238"is
nggy an administrative order, it will follow- that it could not be “with-
drawn under section 21 of the Punjab General Clauses-Act in ‘view of
the Division Bench decision of this Court in Hardyal Rai’s case.

. There is also another reason why the decision'in Brij LalPalta’s
case cannot he held to be good law so far'as the power of the Goverh-
ment . to supersede an order passed under section 238 of ‘the Municipal
Act is concerned: Section 238 gives power to the Government to supérs
sede a committee and sub-section (3) of this. section provides: that,
‘the State Government may, if it shall think fit, at any time, constitute
another committee in the place of any committee superseded = under -
this section’. The scheme: of this section clearly indicates that-the
order of supersession of a municipal committee once passed is final.
Sub-section (3) enables the Government-in the case of a‘'superseded
committee, to constitute a new. committee. If the superseded
committee could be revived, there was no reason for the enactment
of this sub-section. Under this provision, after the supersessior of a
committee, another committee can be constituted. That clearly

implies that the superseded committee cannot be reconstituted. Thus
once a committee is dissolved, the only manner in which it could be
brought back to life would be in accordance with the provisions of

Chapters II and III of the Punjab Municipal Act. Therefore, the
view of the learned Judge, that an order under section 238 can’ be
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withdrawn by the State Government, cannot be-accepted as correct.
In whatever way the matter is examined, it appears to-us that the
decision in Brij Lal Palta’s case does not lay down good law and we
have no hesitation in overruhng the same.

‘Only one argument remains to be noticed, namely, that a
resignation once tendered cannot be withdrawn, This contention, no
doubt, finds support from the decision of the Allahabad High Court
in Jwala Prasad v. State of Uttar Pradesh (6). But there is no
reasoning given by the learned Chief Justice for the view taken by
him. However, it is not necessary, for our purposes, to finally
pronounce on this matter and we would, therefore, leave this
question open. . :

. . o B0
~ The position = thus boils down to this: The committee passetl: ¥
resolution, in pursuance of which the petitioner resigned .and dini!
terms of his resignation, he derived certain benefits. The Govern-
ment, later on, annulled that resolution. Thereafter the order ' of
~ annulment has been superseded. This order of supersession haié’”
been held by us to be invalid. Therefore, the petitioner, Whose'
resignation had been accepted, would be justified in saying that h
resigned under a misapprehension and is, therefore, still the secretary
of the committee. This result would have followed if the petitioner
had returned all the benefits he had derived in consequence of that"”
~resignation. The petitioner has not returned those benefits up-to- '
date. Therefore, we will not - be * justified in exercising our discre-
tion under Article 226 of the  Constitution of India in his favour,
particularly, when the municinal committee has appointed a new
incumbent. to the post of the secretary. The petitioner has not
served the municipal committee after his resignation. It appears to
us that the interests of justice will best be served by declining to
grant relief to the vetitioner under the provisions of Article 226 of
th>- Constitution. The petition is accordingly  dismissed. In the
circumstances of this case, we make no order as to costs '
MEHAR SINGH C J. ——I agree.

“B.R.T.

(6) AIR. 1954 AlL 638.
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