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first hours of the opening of the Court Sunder Lai
and the order on his application was J:m
passed so late in the day that he could  Shrimati
not make the deposit in the Treasury Leiwanti Devi
on that day, and Mehar Singh, 4.

(b) whether the tenant-defendant had the
amount in Court on October 1, 1955,
and was immediately ready and will-
ing to deposit the amount had he not
been delayed because the Court did not
pass an order for the deposit within
time,

and having obtained the findings on these matters,
the appellate Court will then proceed to dispose
of the appeal of the plaintiff in the light of what
has been said above. There is no order as to costs
in the revision petition.

K.S.K.
FULL BENCH

Before Bishan Narain, Chopra and Gosain, JJ.

Firm GAURI LAL GURDEV DAS —Appellants

versus
JUGAL KISHORE SHARMA AND ANOTHER,—Respondents
' ES.A. 14-P of 1954,

Code of Civi] Procedurt (V of 1908)—Sections 2(5),
2(6) and 13(a)—Foreign judgments—Judgments rendered
by Courts of Part A States after the coming into force of
the Constitution and before the applicability of the Indian
Code of Civil Procedure to Part B States—Whether foreign
judgments—Law applicable thereto—Such judgments—
Whether can be enforced in Part B States by execution—
Judgment-debtor—Whether entitled to object to execution
on ground of lack of jurisdiction in the Court passing the
decree—Section 13—Whether applicable to execution pro-
ceedinQS%Constitatiqn of India (1950)—Article 261(1) and
(2)—Scope of—Full faith and credit clause—Meaning and
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Scope of—Whether precludes judgment-debtor from rais-
ing objection on ground of lack of jurisdiction—Article
261(3)—"According to law”—Meaning of—Interpretation of
Statutes—Object and intention of Statute—Rule for deter-
mination of. ‘

The decree-holder obtained an ex parte decree on the
24th January, 1951, from the Court of the Munsif at
Asansol, District Burdwan in the State of West Bengal
against the judgment-debtors who were residents of Khanna
Mandi, District Ludhiana, in the State of Punjab. The de-
cree was sought to be executed in a Court in the district
of Kapurthala in Pepsu. The judgment-debtors objected to
the execution of the decree on the ground that Asansol
Court had no territorial jurisdiction to entertain the suit
and pass the decree and that they had not submitted to the
jurisdiction of Asansol Court which was in law a foreign
Court. The lower Courts held that these objections could
not be entertained in execution proceedings. The judg-
ment-debtors appealed to the High Court.

Held, by majority (Bishan Narain and Chopra, JJ.)—

(1) That the law applicable in the present case is one
that was in force during January, 1951, when the decree in
question was passed and whether the decree is the decree
of the foreign Court is to be seen with reference to that law.

(2) That according to sections 2(5) and 2(6) of the Code
of Civil Procedure in force in the Patiala and East Punjab
States Union on its integration in 1948, the judgments of the
Courts of Dominion of India were foreign judgments when
sought to be enforced in that Union and they could be en-
forced only as foreign judgments subject to the previsions
of section 13 of the said Code. At that time the Patiala and
East Punjab States Union was still an independent sovereign
State and the Dominion of India could not legislate on any
matters relating to the internal administration of the Union
and any law, &ven if it had been enacted, would not have
been effective in that territory. This law of the Pepsu
State continued to remain in force even after the com-
mencement of the Constitution which recognises the well-
known principle that the pre-existing laws of various com-
ponent States continue to remain in force till a uniform
law is enforced by legislation. :
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(3) That as a result of the Adaptation of Laws Orders
1950, issued by the President on the 26th January, 1950, a
decree passed by Courts in Part B States were to be con-
sidered as “foreign judgments” in Part A and Part C States
and were consequently to be enforced subject to section 13
of the Code. Similarly the decrees passed in Part A and
Part C States during January, 1951, must be considered
foreign decrees in Pepsu State and under section 43 of the
Code could be enforced in Pepsu Courts only in accordance
with the statutory provisions in force there, i.e., section 13
of the Code and under those provisions it was open to the
judgment-debtors to challenge the competency of the de-
creeing Court to pass the decree in question. Formerly
such decrees could be enforced by suits only but now under
the statutory and constitufional provisions this can be done
by an application for execution. The provisions of section
13 of the Code are as applicable to suits as to execution
proceedings.

(4) Held, that the rules of Private International Law

are subject to legislative enactments and must yield to
them.

(5) Held, that the provisions of Article 261(1) and (2)
of the Constitution are collectively called “full faitb and
credit” clause. Article 261(1) merely establishes a rule of
evidence and does not deal with jurisdiction. Sub-clause
(2) empowers the Parliament to lay down the rule of evi-
dence and also the effect of the acts, records and judicial
proceedings by legislation. This clause is not an absolute
and unqualified constitutional command but it authorises
the Parliament to legislate on the subject. Our Constitu-
tion creates legal units with exclusive jurisdiction to legis-
late on certain matters and this “full faith and credit”
clause cannot be so construed as to compel one State to
yield its own law and policy concerning its exclusive affairs
to the laws and policies of the other States. This clause
cannot be used to control the laws of one State by those of
another State either directly or through judgments.

(6) Held, that there is nothing in our Constitution to
¢ompel the Parliament or a State Legislature to refrain
from legislating as to how and subject to what conditions
a judgment pronounced in one State is to be enforced in
another State. In fact under Article 261(2) this power is
specifically given to the Parliament and each State enjoys
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this power under items 12 and 13 of the concurrent list. The
provisions of section 13(a) of the Code of Civil Procedure,
which lays down that a foreign judgment shall be con-
clusive as to any matter directly decided by it, comply
with the “full faith and credit” clause. Section 13(a), how-
ever, further lays down that such a decision shall not be
conclusive if the Court rendering the judgment was not
competent to do so. The “full faith a~d credit” clause is not
applicable to an objection of this type which relates to
jurisdiction of the Court giving the judgment. A decree
though effective according to its tenor within the State
where it is passed can be refused complete and absolute

recognition in other States on the ground of lack of juris-
diction.

(7) That the statutory provisions contained in Section
13(a) of the Code of Civil Procedure as was in force in the
Patiala and East Punjab States Union at the time the decree
was passed cannot be said to be in conflict with Article
261(1) and (2) of the Constitution and it is open to the exe-
cuting Court to examine under section 13(a) of the Code
whether the Court decreeing the suit was or was not com-
petent to pronounce the judgment on the date that it did.

Held, per Gosain, J.—

(1) That the judgment-debtors cannot be allowed to
raise objections against executability of the decree on the
ground that it was a nullity because he (the defendant) had

not submitted to the jurisdiction of the Court passing the
same.

(2) That the definition of “foreign Court” as given in
the Civil Procedure Code applicable to Pepsu is subservient
to the provisions in the Constitution of India, namely Article
5, which confers on all the persons residing in India the
right of citizenship of India, and clause (3) of Article 261
by which final judgments or orders delivered or passed by
Civil Courts in any part of the territory of India are made
capable of execution anywhere within that terrifory, ie,
the definition of “foreign Court” must to the extent of its
repugnancy to the provisions referred to above be held
inoperative and of no effect.

(3) That section 20(c) of the Civil Procedure Code is a
special legislation and has empowered the Courts in
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British India to entertain the suits against absentee
foreigners, where cause of action has acerued in the limits of
their territorial jurisdictions. Any judgment pronounced
by any such Court is not and cannot be treated as an
absolute nullity. The judgment is enforceable at least in
the country of the Court where it was passed. It is a
nullity only from the point of view of international law
and only in particular circumstances. On the 26th of
January, 1950, the Indian Constitution came into force and
the States which were hitherto only acceding States became
part and parcel of the territories of India. The subjects of
those States became on this date the citizens of India along
with those who were at one time the subjects of British
India. The laws in force in those States were allowed to
remain in force by virtue of express provisions contained
in Articles 372 and 375 of the Constitution of India. The
‘fact that the different laws in force in different States were
continued and the Courts in the country administered them
cannot possibly militate against the principle of a common
sovereignty and there is no scope under these circumstances
for applying the principles of international law as between
the States in question. The States cannot be deemed qua
each other, “foreign States” so as to attract the applicabi-
tity of the rules of International Law having regard to the
definition of “Foreign State” in clause 3 of Article 367 of
the Constitution. The Constitufion does not make the
various component parts of the Union as independent
States in" the international sense of the word and the
various features of the Constitution which provide for
cohesion and co-ordination of the States and of the supre-
macy of the Centre suggest that the States are not foreign
to each other so as to enable the rules of conflict of laws
to be applied to the judgment of one State in the other.

(4) That the execution in the case was applied for after
the 1st of April, 1951, that is, when the Code of Civil Pro-
.cedure as applicoble to India had become applicable also to
the erstwhile FPepsu State and the impediment, if any, in
the way of execution had thus been removed.

N (5) That the various amendments made by the Legis-
lature in sections 43 and 44 of the Code of Civil Proced}xre
‘,fvrom time to time after the enforcement of the Constitu-
tion and the ultimate decision of the Legislature . to apply
“the Code of Civil Procedure of India to the entire  terri-
tories of all the States whether Part A, B or C suggest that
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the intention of the Legislature has obviously been to en-
able the decrees of one State to be executed in other States.

(6) That the plea regarding want of territorial jurisdic-
tion has to be raised in the Court itself and on the principle
of section 21 of the Civil Procedure Code, it cannot be
allowed to be raised at any subsequent time. It does not
amount to a lack of inherent jurisdiction in Court and
decree passed by a Court cannot be assailed in executing
Court on the ground that the Court passing the same had
no territorial jurisdiction to pass it. The point of terri-
torial jurisdiction can only be decided on evidence and the
law provides that the objection must be taken in the Court
itself which can decide it after recording evidence of the
parties.

(7) That the rules of private international Iaw cannot
possibly be made applicable to the decrees of Court of one
state of India qua Courts of another State of India if they
have been passed after the 26th of January 1950.

(8) The words “according to law” in Article 261(3) of
the Constitution only mean that the execution shall proceed
in accordance with law in force in the territory where the
execution is sought, that is, the lex fori has been made ap-
plicable to the matters of execution. The words “according
to law” cannot possibly mean that the Courts in the territory
in which execution is sought will be entitled to declare the
decree a nullity so as to be altogether inexecutable.

(9) That it is a well-known canon of interpretation of
Statutes that in determining either the general object of the
legislation or the meaning of its language in any particular
passage the intention which appears to be most in accord
with convenience, reason, justice and legal principles should
in all cases of doubtful nature be presumed to be the true
one. An interpretation which causes inconvenience and
hardship is always to be avioided. ,

Case referred by Hon’ble Mr. Justice Mehar Singh, on
the 21st December, 1955, to a Full Bench for opinion on the
legal point involved in the case and later on decided by the
Full Bench consisting of Hon’ble Mr. Justice Bishan Nuarain,
Hon’ble Mr. Justice G. L. Chopra, and Hon’ble Mr. Justice
Gosain, on 16th January, 1958.
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Execution Second Appeal from the order of Shri S. L.
Chopra, District Judge, Kapurthala, camp at Fatehgarh
Sahib dated the 28th April, 1954, affirming that of
Shri Saroop Chand, Sub-Judge, II Class, Amloh dated the
16th November, 1953, holding that the application of decree-
holder is competent.

D. C. Gupta for Appellants.
D. S. NEHRa, and AtMa Ram for Respondents.

JUDGMENT

BisHAN NaraiN, J.—These two appeals (E.S.A.Bishan Narain, J.
14 of 1954 and E.S.A. 25 of 1954) involve
same questions of law which have been referred
to this Full Bench and it will be convenient to
decide them by this judgment.

The facts leading to Execution Second Appeal
No. 14 of 1954, are these. Jugal Kishore etc., filed
a suit for the recovery of Rs. 1,100 against Gauri
Shanker, etc.,, in the Court of the Munsif of
Asansol, District Burdwan (State of West Bengal).
This suit was for the refund of advance made to
the defendants for supply of goods and also for
compensation. The plaintiffs on the 24th Janu-
ary, 1951, obtained an ex parte decree for the en-
tire amount claimed by them. The decree-holders
are residents of Asansol while the judgment-
debtors are shown in the decree-sheet as resi-
dents of Khanna Mandi, District Ludhiana (State
of Punjab). Apparently the judgment-debtors
own property within the jurisdiction of Payal
Court (Pepsu State). The decree-holders ob:
tained a certificate in 1953, under Order 21 Rule
6, Civil Procedure Code, and the necessary papers
were sent to the District Judge, Kapurthala
(Pepsu) for exegution. The ‘decree<holders then
applied to the Payal Court for execution on the
7th October, 1953. The judgment-debtors objec-
ted to the execution of the decree inter alia on the
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Firm Gauri Lal- ground that Asansol Court had no territorial

Gurdev Das

v.
Jugal Kishore
Sharma
and another

Bishan Narain, J.

jurisdiction to entertain the suit as neither did
the defendants reside within its jurisdiction nor
did any part of the cause of action accrue there.
The judgment-debtors also pleaded in this peti-
tion that they had not submitted to the jurisdic-
tion of the Asansol Court which wasin law a
foreign Court. The executing Court held that
these objections could not be entertained in exe-
cution proceedings and rejected them without
going into the merits. This decision was upheld
by the District Judge, Kapurthala. The judg-
ment-debtors’ appeal to the erstwhile Pepsu High
Court came up for hearing before Mehar Singh J.
who in view of the importance of the questions of
law involved referred the case to a Full Bench.
It has now come up before us for decision.

The facts leading to Execution Second Appeal
No. 25 of 1954, are these. In September. 1950,
Charanji Lal filed a suit for damages for breach
of a contract, dated the 22nd March, 1950, against
the appellants (Kunji Lal Brij Lal) in the Court of
Sub-Judge, Puri (Orissa State). The plaintiff is a
resident of Puri while the defendants are resi-
dents of Kot Kapura (Pepsu State). The Sub-
Judge passed an ex parte decree for Rs. 1,905-10-0
on the 17th January, 1951. The decree-holder
then in due course obtained a transfer certificate
and on the 3rd October, 1953, applied for execu-
tion of the decree in the Court of Sub-Judge,
Faridkot (Pepsu State). The judgment-debtors
raised objections of the nature filed in the pre-
vious case. These objections were also dismissed
and ultimately their appeal before the erstwhile

Pepsu High Court was also referred to a Full
Bench. ‘

Both the decrees in question are post-Con-
stitution "decrees, i.e., they were ' obtained after
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the 26th January, 1950. Both the decrees are ex-Firm Ga“g “Lal-
parte decrees and were passed by Courts in Part Gu”de:,' as
A States and are being executed in Pepsu State Jugal Kishore
(Part B State). The defendants in both the de- n%":;’;ier
crees are shown as residents out of the territorial .

jurisdiction of Courts that passed these decrees.Bishan ‘Narain, J.
Both the decrees are in personam. The ques-

tion arises whether the judgments of these Courts

(in Part A States) can be considered to be foreign

judgments when they are sought to be enforced

in the Pepsu State.

To determine this question it is first neces-
sary to find out the law which would be applica-
able to these decrees and to the execution appli-
cations filed to enforce them. The decree-holders’
case is that the law in force on the date when the
execution applications were made would be ap-
plicable while the judgment-debtors’ case is that
the law in force on the date when these decrees
were passed should apply. There is a conflict of
decisions on this point but the Full Bench of our
High Court in Messrs Radhe Sham Roshan Lal
v. Messrs Kupdan Lal Mohan Lal (1), has held
that the law in force on the date the decree was
passed is to be taken into consideration. It was
observed by Khosla, J., in this judgment—

“In order to determine whether a certain
decree is or is not the decree of a foreign
Court we have to determine its nature
at the time of its birth and not at some
subsequent date.” * * * *
The right to execute a decree and the
right to raise an objection to a decree
are substantive/rights. The right of
the judgment-debtor to plead that &
certain decree is a nullity cannot by

(1) 1956 P.L.R. 270.
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any stretch of meaning be described as
a procedural matter. It is a vested right
in the judgment-debtor and it cannot

be taken away by a provision of law
which is not retroactive. On the date

the decree was passed the judgment-
debtor could have raised the objection
that the decree was a nullity because it
was a decree of a foreign Court. Any
subsequent change in the law could
not take away that right. The right
which had accrued to the judgment-
debtor continued after the law was
changed and the old provisions were
repealed.”

I am, as in that case, in respectful agreement with
these observations. This conclusion is in conso-
nance with the principle. stated by the Supreme
Court in Kiran Singh and others v. Chaman
Paswan and others (1). This princlple is stated

thus—
“It is a fundamental principle well-esta-

blished that a decree passed by a Court
without jurisdiction is a nullity, and
that its invalidity could be set up
whenever and wherever it is sought to
be enforced or relied upon, even at the
stage of execution and even in col-
lateral proceedings. A defect of juris-
diction, whether it is pecuniary or ter-
ritorial, or whether it is in respect of
the subject-matter of the action, strikes
at the very authority of the Court to
pass any decree and such a defect can-
not be cured even by consent of parties.”

It, therefore, follows that the law applicable in
the present case is one that was in force during

(1) ALLR. 1954 S.C. 340.
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January, 1951, when the decrees in question were F“E;n:u ij,“gafal‘
passed and it is to be seen if at that time these de- ».

crees which are now being sought to be executed Jugal Kishore
were foreign decrees of Faridkot and Kapurthala 52
or they are to be considered as domestic decrees. :
(In this judgment the words “decree” and “judg-Bishan Narain, J.
ment” have been used interchangeably). The

leading decision in this matter is a decision of the

Privy Council in Gurdyal Singh v. Raja of Farid-

kot (1). In this case the Judicial Committee held

that as the Faridkot State was autonomous in in-

ternal administration and in the establishment of

Courts of Justice, its Courts vis a vis the then

British Indian Courts were foreign Courts and

the judgments involved in that case could be en-

forced only on the principles of Private Interna-

tional Law. In the course of this judgment their

- Lordships laid down this principle in these terms—

“Under these circumstances, there was, in
their Lordships’ opinion, nothing to take
this case out of the general rule, that the
plaintiff must sue in the Court to which
the defendant is subject at the time of
the suit (‘Actor sequitur forum rei’),
which is rightly stated by Sir Robert
Phillimore, (International law, volume 4
section 891) to ‘lie at the root of all inter-
national, and or most domestic, juris-
prudence on this matter’. All jurisdic-
tion is properly territorial, and “extra
territorium jus dicenti impune mnon-
paretur. “Territorial jurisdiction at-
taches (with special exceptions) upon all
persons either permanently or tem-
porarily resident within the territory,
while they are within it; * * * =*

. It exists always as to land w1th1n the
(1) LLR. 22 Cal. 222.
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territory, and it may be exercised over
moveables within the territory; and, in
questions of status or succession govern-
ed by domicile, it may exist as to persons
domiciled, or who when living were do-
miciled, within the territory. As bet-
ween different provinces under one
sovereignty (e.g.,, under the Roman
Empire) the legislation of the sovereign
may distribute and regulate jurisdiction;
but no territorial legislation can give
jurisdiction which any foreign Court
ought to recognize against foreigners
who owe mo allegiance or obedience to
the Power which wso legislates. In a
personal action, to which none of these
causes of jurisdiction apply, a decree
pronounced in absentem by a Foreign
Court, to the jurisdiction of which the
defendant has not in any way submitted
himself, is by International Law an ab-
solute nullity. He is under no obliga-
tion of any kind to obey it, and it must
be regarded as a mere nullity by the
Courts of every nation, except (when
authorised by special local legislation)
in the country of the forum by which it
was pronounced.”

It is to be observed that in this judgment it

is laid down that the ordinary rule is that all
jurisdiction is purely territorial and that as bet-
ween different provinces under one sovereignty
the legislation of the sovereign may distribute

and regulate jurisdiction.

It is common ground between the parties

that the decision of the Privy Council in the
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. . . Firm Gauri Lal-
above-mentioned case fully applies to the Punjab Gurdev Das

“Native States”, namely, Patiala, Jind, Nabha, v.
Kapurthala, ete., and that all these States must be Jug;;a;f;;h“e

held to be foreign States vis-a-vis the then British .4 another
India. Tt is further agreed that this position in
these States did not change even after the intro-
duction 1935/1950 Constitution. In 1947, the
British Parliament enacted the Indian Indepen-
dence Act. By this Act Dominions of India and
Pakistan were established. Under section 7, the
British Government surrendered all responsibi-
lity as regards the Government of “British India”
and allowed all its functions with respect to Indian
States, i.e., paramountcy to lapse. It is to be noted
that these functions were not transferred to the
Indian Dominion. It follows that these Indian
States did not after the Independence Act at least
cease to be foreign States wis-a-vis the Indian
Dominion whatever status they may otherwise
have had. All the Punjab States on the Indian
side then acceded to India and became part of the
Dominion of India. These States when acceding
to the Dominion of India maintained their au-
fonomy in internal administration including the
establishment of Courts of justice. These Punjab
States then by agreement integrated into Patiala
and East Punjab States Union. The treaty of
integration was signed on 5th May, 1948. The
covenanting States agreed between themselves
that,the laws then in force in the Patiala State
would be mutatis mutandis in force in the said
Union.

Bishan Narain, J.

At the time when the Privy Council decided
the case of Raja of Faridkot a procedure relating
to civil matters resembling in principle that of
British India was in force in Faridkot State.
Similar was the position in the Patiala State where
some time after 1908 the Civil Proceedings were
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Firm Gauri Lal-regylated in practice by the provisions of the Code

Gurdev Das
.
Jugal Kishore
Sharma
and another

Bishan Narain, J.

‘of Civil Procedure, 1908, of “British India”. On
the 15th October, 1940, the Maharaja of Patiala
issued a notification whereby the Code of Civil
Procedure (Act V of 1908, of British India) as sub-
sequently amended from time to time was put in
force in that State with the mutatis mutandis pro-
vision. Thus on the creation of Patiala and East
Punjab States Union, the Civil Procedure Code,
1908, with mutatis mutandis clause became appli-
cable to the entire Union under the integration
covenant and thus it became operative in the
territories that once formed part of the Kapur-
thala and Faridkot States and of course, with
necessary modifications. Now in 1948, at the
time of Integration of the Punjab Native States
the Indian Civil Procedure Code defined foreign
judgments,~—wide section 2(5) and section 2(6); and
by section 13 the conditions on which the judg-

.raents were to be enforced were laid down. With

the necessary changes these provisions had the
effect of all judgments of the Courts of the
Dominion of India being treated as foreign judg-
ments when sought to be enforced in the Patiala
and East Punjab States Union and they could be
enforced only as foreign judgments subject to the
provisions of section 13, Civil Procedure Code, as
in force in the Pepsu State. It must be remem-
bered that at that time the Patiala and East
Punjab States Union was still an independent
sovereign State and the Dominion of India could
not legislate on any matters relating to the in-
ternal administration of the Union and any law,
even if it had been enacted, would not have been
effective in that territory. This conclusion cannot
be seriously challenged, and it is in accord with
the decision of this Court in Messrs Radhe Sham
Roshan Lal v. Messrs Kundan Lal Mohan Lal (1).

(1) 1956 P.L.R. 270.
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Then on the 26th January, 1950, our Consti- Fig’:lrit“gafal'
tution came into force. The decree-holders’ case .
is that our Constitution has clearly altered the Jugal Kishore
legal position in this respect and that it is incorrect anﬁ“;;’;aher
to consider a judgment of any Court situated in
any part of India as a foreign judgment whenBishanNarain,J.
it is sought to be enforced in any other part
of the country. It is contended that the Asansol
and the Orissa Courts (Pdrt A State) and Courts
in Pepsu area (Part B State) being within the
territory of India, their decrees must be consider-
ed to be domestic decrees and enforceable as
such. It is also argued, that in any case, the Pepsu
Courts are under an obligation under the “full
faith and credit” provisions of the Constitution
(Article 261) to enforce these decrees according
to their tenor wherever passed within India and
that if there is any statutory provision in force in
the Pepsu State which can be said to enable its
Courts to investigate into the competency of the
Court passing the decree then to that extent it is
in conflict with Article 261 of the Constitution and
must yield to it. It is not disputed that the pro-
visions of section 13 are as applicable to suits a3
to execution proceedings. It may be staied here
that in the present judgmeni we are concerned
with the applicability of section 13(a) of the Civil
Procedure Code only and not with other such
clauses of this section.

Before examining these confentions it will be
convenient to determine the statutory provisions
which were in force during January, 1951, when
the decrees in question were passed.

Since the commencement of the Constitution
our country is a Union of States. The States and
their territories are specified in the First Schedule.
Broadly speaking, the previous provinces of
British India are specified as Part A and Part C

)
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States while Pepsu and other integrated States
similarly circumstanced are specified as Part B
States. All persons who are domiciled ‘in the
territories of India are citizens of India (Article
5). The Constitution deals with relations between
the Union and the States in Part XI. Article 245
lays down the territorial limits of the Union and
the State Legislatures relating to legislative func-
tions. The Parliament can make rules for part
or the whole of India while a State Legislature
can legislate only for the whole or part of the
territory of the State. Article 246. deals with dis-
tribution of legislative powerd. These powers
have been divided and enumerated in three lists
given in Schedule VII of the Constitution. Under
these lists the Parliament has exclusive . powers
to legislate on matters enumerated in the Union
List (List I) while the State Legislatures have
similar exclusive powers on matters enumerated
in the State List (List II). Both the Parliament
and the State Legislatures can legislate on matters
enumerated in the Concurrent List (List III). As
far as the Concurrent List is concerned the pro-
visions of law made by the Parliament will pre-
vail over the provisions of a State Law if -there is
any inconsistency between the two. Now the
subject of administration of justice is within the ex-
clusive jurisdiction of the State Legislature
(Item 3 of State List). Items 12 and 13 of the
Concurrent List read— .

“12. Evidence and oaths; recognition of
laws, public acts and records, and judi-
cial proceedings.

13. Civil procedure, including all matters
included in the Code of Civil Procedure
at the commencement of this constitu-
tion, limitation and arbitration.”
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i ciots o Pirm Gauri Lal-
Now at the commencement of our Constitution o rdey Dab

the Civil Procedure Code, contained the- definition .

of “foreign judgments” and “foreign courts” and Jug;ilarlf;:m"
section 13 of the Code laid down the manner in .4 another

which “foreign judgments” are to be enforced.
It follows that it is open to a State Legislature to
define “foreign judgments” and how they are to
be enforced within its State subject to any legisla-

tion by the Parliament.

Bishan Narain, J.

Now, I have already found that in the Pepsu
State just before the Constitution, judgment passed
in territories now forming Part A States would
be considered to be foreign judgments which
could be enforced subject to section 13 of the
Code of Civil Procedure as in force there. Article
372(1) lays down that all existing laws shall con-
tinue in force until altered or repealed. It may
be mentioned here that this Article merely re-
cognises the well-known principle that the pre-
existing laws of various component States continue
to remain in force till a uniform law is enforced
by legislation (vide Shiv Bahadur Singh v. State
of Vindhya Pradesh (1). Thus this law of the
Pepsu State continued to remain in force even
after the commencement of the Constitution.
Article 372(2) empowers the President to adapt
all laws to bring them in accordance with the Con-
stitution. Accordingly, the 'yPresident issued
Adaptation Order on the 26th January, 1950,
adapting various laws, but in this Order no adap-
tation has been made of any laws then in existence
in Pepsu State. On the other hand, the Civil
Procedure Code, 1908 (Central Act) was so adapt-
ed as to exclude its application to Part B States
by amending its section 1(3). The Adaptation
Order also altered the definition of “foreign ’

(1) ALR. 1953 S.C. 394.
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Fi‘gf:lr gzugafal' Courts [section 2(5)] and, therefore, introduced a
urae new clause in section 2(21) defining ‘“‘State”.

v.
Jus".'gi1 Kishore The new clause numbered as 21 reads—
arma

and another “ ‘State’ means a Part A State or a Part C

Bishan Narain, J. State, and ‘States’ means all the terri-
tories for the time being comprised with-
in Part A States and Part C States.”

Section 2(5) defines a “foreign Court” as meaning
a Court situate beyond the limits of a State which
has no authority in the States and is not establish-
ed or continued by the Central Government. The
result of these adaptations was that a decree passed
by Courts in Part B States were to be considered
as “foreign judgments” in Part A and Part C States
and were consequently to be enforced subject to
section 13 of the Code. Section 43 of the Code of
Civil Procedure was also adapted by the Adaptation
of Laws (Amendment) order, 1950, but with retros-
pective effect from the 26th January, 1950. The
adapted section 43 reads—

“Any decree passed by—
(a) a civil Court in a Part B State, or

(b) a civil Court in any area within Part
A State or within Part C State to which
the provisions relating to execution do
not extend, or

(C) * * * * *

may, if it cannot be executed within
the jurisdiction of the Court by which
it was passed be executed in manner
herein provided within the - jurisdic-
tion of any Court in the States.”

If all the adaptations are applied with mutatis
mutandis clause to the Pepsu Code of Civil Pro-
cedure, then it follows that decrees passed in Part
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. : Firm Gauri Lal-
A and Part C States, would be considered foreign ** Garder Das

decrees in Pepsu State and under section 43 they .
would be executed in Pepsu State subject to 'sec- Juggilaﬁzhore
tion 13 of the Code. The result is that any decree .4 apother
passed in Part A and Part C States, during Janu-
ary, 1951, can be enforced in Pepsu Courts only in
accordance with statutory provisions in force
there and under those provisions it is open to the
judgment-debtors concerned to challenge the
competency of decreeing Court to pass the
decrees in question. Formerly such decrees could
be enfocred by suits only but now under the sta-
tutory and constitutional provisions this can be
done by an application for execution.

Bishan Narain, J.

I may mention here that the Parliament passed
Acts I, II and III of 1951, by which the Criminal Pro-
cedure Code, Civil Procedure Code and some other
Central Acts were extended to Part B States.
By Act IT of 1951, the Civil Procedure Code
(Central Act) was extended to Part B States.
Section 1(3) was so amended as to make it appli-
cable to Part B States. Clause 2(21) was deleted
and section 43 was so amended as to make any
decree passed in any part of India executable in
any other part of the country. We are, however,
not concerned with these amendments brought
about by Act III of 1951, as this Act came into
force in April, 1951, and after the passing of the
decrees now under -consideration. Act II of
1951, is ©prospective and not retrospective
(vide section 20 of the ‘Act) in effect. The
question.that now requires consideration is whe-
ther this legal position is affected by any provision
in the Constitution as contended by the learned
counsel for the decree-holders.

There can be no doubt that under Article 1(3)
of the Constitution the Courts which passed the
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Firm Gauri Lal- decrees in question as well as the Courts where

Gurdev Das

v.
Jugal Kishore
Sharma
and another

Bishan Narain, J.

they are sought to be enforced are within the terri-
tories of India. In my opinion, this fact by itself
is not sufficient tq lead to the conclusion that a de-
cree passed in one State within India cannot be
considered to be a foreign decree in another State
of India. Under our Constitution, India as a
Union of States is a federation though, with a
strong bias in favour of a unitary Government.
The Constitution, however, does not treat all the
States on equal footing but treats them as separate
legal units and in particular special provisions
have been made for Part B States. Even in a
unitary Government frequently laws throughout
its territory are not identical and much less in a
federation like ours where separate legislative
bodies have been created in each State. The Con-
stitution has created various legal units with
specified territories to enable each unit to have
exclusive legislative powers within its territories
on certain subjects. It enables each State inter
alia to legislate on matters relating to ‘foreign
judgment” and their enforcement (vide items 12
and 13 of the Concurrent List). It is, therefore,
open to each State to legislate that the decree
passed by a Court in an area within the State
should be considered to be a foreign decree in
another portion of the same State and should be
executed as such. This may be unusual but in
some ‘special cases such a legislation may be con-
sidered pecessary and proper. Similarly, it is
open to a State Legislature to enact that a decree
passed by another State though within the territory
of India should be treated as a “foreign decree”
within its State. If the Constitution-makers did
pot intend to give this power to its component
States, then this matter should have found place
in the Union List and not in the Concurrent List.
It follows that under the Constitution it is possible
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, ' o : Firm Gauri Lal-
for a component State to define “foreign Gurdev Das

judgments” and lay down how they are to be en- .
forced. Article 261(2) empowers only the Parlia- Jugal Kishore
. . . T Sharma

ment to determine the manner in which judicial 350 other
proceedings whether of the Union or of a State are
to be proved and are to be made effective while
items 12 and 13 of the Concurrent List give similar
power to the States. Whatever be the constitu-
tional position, in the present case both the Cen-
tral Act as well as the Pepsu Laws on this matter
are consistent as discussed above and during
January, 1951, judgments of Part A and Part C
States must be considered to be foreign judgments
when sought to be enforced in Pepsu Courts. In
this view of the statutory provisions it is not neces-
sary to discuss the common law rules of Private
International Law as it is well-established that
these rules are subject to legislative enactments
and must yield to them (Gurdyal Singh v. Raja of

Faridkot (1)].

Bishan Narain, J.

This brings me to the other contention raised
on behalf of the decree-holders. It is urged that
the judgments under consideration were given
betwken the citizens of India who as citizens of
India cannot question their wvalidity. Dicey in
his well-known Treatise on “Conflict of Laws”
has observed that the English Courts consider the
defendant bound when he is a subject of the
foreign country in which judgment against him
has been obtained. This view, however, has not
been considered to be correct by Cheshire in his
equally well-known book on the subject. He has
stated at page 788 (3rd Edition).

“It is submitted with some confidence that
nationality per se is not a reason which,
on any principle recognised by Private

(1) IL.R. 22 Cal. 222,
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International Law, can justify the ex-
ercise of jurisdiction. The argument
* * * * is surely out
of touch with the known facts of
modern life. Allegiance is all impor-
tant in Public International Law, but
in itself has not been a contributing
element to the formation of Private
International Law. * * % *

Moreover, to make allegiance the basis
of jurisdiction lis scarcely practicable
in the case of the British Empire. A
British subject resident in New Zea-
land owes allegiance fo the Crown, but
that fact alone cannot render him liable
on a judgment given against him in
England.”

Cheshire at page 780 has stated the legal position
in these words—

“If the defendant is absent from a

country and has no place of business
there, then whether he be a citizen or
an alien, he would appear to be immune
from the jurisdiction, unless he has
voluntarily submitted to the decision
of the Court. * * * * *
Jurisdiction depends, either upon pres-
ence in a country at the time of the suit
or upon submission.”

A somewhat similar point arose in Gavin Gibson
and Co., Limited v. Gibson (1). Atkin, J., relied
on Gurdial Singh v. Raja of Faridkot (2), and ob-
served that the Calcutta case when dealing affir-
matively with the conditions under which juris-
diction is recognised says nothing of the nationa-
lity of the defendant. In that case the learned

(1) 1913 (3) K.B. 379.
(2) ILR. 22 Cal. 222
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Judge refused to enforce the judgment ofFirm Gauri Lal-
Victoria (Australia) in England although both &% Das
parties in that case were British subjects. In any Jugal Kishore
case, whatever be the position in the Private Sharma
International Law, we are in the present case con- and another
cerned with_the statutory provisions binding on Bishan Narai, J.
the executing Court. As stated above, Rules of

Private International Law must yield to statutory

provisions of the Pepsu State. The executing

Court must follow the provisions of ‘section 13(a)

when executing the decree passed by a State out-

side Pepsu State.

Finally, the learned counsel for the decree-
holders argued that if the statufory provisions are
so construed as to enable the Pepsu Courts to apply
section 13(a) of its Civil Procedure Code to a de-
cree passed in Part A State, then to that extent
the statutory provisions must be considered to be
inconsistent with the “full faith and credit” pro-
vision of the Constitution, and, therefore, must be
ignored. Now Article 261 reads—

“261(1) Full faith and credit shall be given
throughout the territory of India to
public acts, records and judicial pro-

ceedings of the Union and of every
State.

(2) The manner in which and the conditions
under which the acts, records and pro-
ceedings referred to in clause (1) shall
be proved and the effect thereof deter-
mined shall be as provided by law made
by Parliament.

(3) Final judgments or orders delivered
or passed by civil Courts in any part
of the territory of India shall be cap-
able of execution anywhere within that
territory according to law.
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Firm Gauri Lal- Article 261(3) need not detain us as section 43,
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Bishan Narain, J..

Civil Procedure Code, has already been so adapt-
ed as to make it consistent with this subclause
and the present objections have been raised in
execution proceedings.

The provisions of Article 261(1) and (2) are
collectively called “full faith and credit” clause.
Article 261(1) merely establishes a rule of evi-
dence and does not deal with jurisdiction. Sub-
clause (2) empowers the Parliament to lay down
the rule of evidence and also the effect of the acts,
records and judicial proceedings by legislation. It
appears to me that this clause is not an absolute
and unqualified constitutional command. It autho-
rises the Parliament to legislate on the subject. Itis
argued that under this clause it is the bounden
duty of every Court situated within the territory
of India to execute every decree according to its
tenor pagsed by any Court in India. If this were
so then every legislative enactment of any parti-
cular State would also be equally enforceable in
every State within India and such a conclusion to
my mind renders the provisions of Article 245
wholly inoperative. Our Constitution creates
legal units with exclusive jurisdiction to legislate
on certain matters and this full faith and credit
clause cannot be so construed as to compel one
State to yield its own law and policy concerning
its exclusive affairs to the laws and policies of the
other States. This clause in other words cannot
be used to control the laws of one State by those
of anagther State either directly or through judg-
ments. There is nothing in our Constitution to
compel the Parliament or a State Legislature to
refrain from legislating as to how and subject to
what conditions a judgment pronounced in one:
State is to be enforced in another component State.
In fact under Article 261(2) this power is specifi-
cally given to the Parliament and each State enjoys
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this power under items 12 and 13 of Con-F&& f;“’gég‘al‘
current List. Section 13(a), Civil Procedure Code, v.

lays down that a foreign judgment shall be con- Juﬂgiaﬁsam“
clusive as to any matter directly decided by it. .54 ancther
This provision to my mind amply complies with ————
the full faith and credit clause. Section 13(a),
however, further lays down that such a decision
shall not be conclusive if the Court rendering the
judgment was not competent to do so. To my
mind full faith and credit clause is not applicable
to an objection of this type which relates to juris-
diction of the Court giving the judgment. A
decree though effective according to its tenor with-
in the State where it is passed can be refused com-
plete and absolute recognition in other States on

the ground of lack of jurisdiction.

Bishan Naraia, J.

Moreover, this clause has been adopted from
Article 4 of the American Constitution and sub-
stantially in the same language. It is well re-
cognised general rules that the adoption of a sta-
tute of another State or country carries with it
the construction or interpretation placed wupon
such statutes by highest Courts of jurisdiction
from which the statute was adopted. It has been
observed in Crawford on Statutory Constructions
that there is a presumption that the legislature in
adopting a statute also adopts the construction
which has been placed upon it in the absence of
some indication of a contrary intent. There is no
reason why this rule should not be applicable to
‘constitutional provisions. Therefpre, assistance
should be sought from the way #ull faith and
credit clause has been construed in America parti-
cularly when no Indian decision has been brought
to. our notice in which this clause has been
discussed. The law in America on this subject
is well settled. Willis on Constitutional law
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Firm Gauri Lal-

Gt 12l (1936 Edition) at page 454 and onwards has dis-

. cussed this matter. The learned counsel for the
Jusg}mﬁihore decree-holders has relied on the following passage

and another 111 support of his contention—

Bishan Narain, J. “‘The full faith and credit’ clause has the
effect of putting a sister State judgment
or statute on a different basis from that
of foreign judgments. In such cases
the States are not left free to apply the
rule of conflict of laws. The full faith
and credit clause does not extend to
foreign judgments. * * * * *

% %k * * *
Judgments recoyered in the Courts of a
State differ from foreign judgments in
that they are not re-examinable on the
merits according to the rules of con-
flicts of law, but must be given the
same credit, validity, and effect in the
Courts of the State which would be

given in the Courts of the State where
rendered.

The full faith and credit clause merely
establishes a rule of evidence, not a
rule of jurisdiction. The judgment of
one State is conclusive “evidence in ano-
ther State. A sister State is bound to
entertain action thereon but it is not a
domestic judgment in the latter State.
However, no greater effect will be
given to a judgment or a statute of
another State than is given in such
State.”

The matter of jurisdiction is discussed at pages
455-56 and the legal point is stated in these words—

“A judgment rendered without jurisdiction
over the person or the subject-matter
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_is not entitled to the protection of theFi‘(”}nl’lrci‘;“gai‘al'
full faith and credit clause. * * * v.

# % GQuch a judgment is entitled to no Jugglhagrilzhore
respect in the State where rendered, .4 another
and therefore, it is not entitled to res- :
pect in other States * * * Jurisdiction Bishan Narain, J.

over the person in a proceeding in per-

sonam can be acquired either by the

service of process or by domicil, or by

consent, or by doing acts in the State,

* ok ok ok x Tf g State has no jurisdiction,

there is nothing to which full faith and

credit can be given. * * * * %

There is a presumption that a State has

jurisdiction  * * o, % * %

When such a judgment is sued on in a

sister State, lack of jurisdiction may be

pleaded as a defence.

Similarly the law is summarised in Volume 31 of
the American Jurisprudence in these words—

“The Courts of one State are not required
to give full faith and credit to, or re-
gard as valid or conclusive, any judg-
ment of a Court of another state which
had no jurisdiction of the subject-
matter, or of the parties, in actions in
personam . . . The jurisdiction of a
Court rendering a judgment is open to
inquiry when questioned in another
State. The party against whom the
judgment is rendered is not forced to go
to the State of the rendition of judg-
ment for relief * * * * * Tt jg
well established that mere recitals of
jurisdiction are not conclusive and do
not bar inquiry as to jurisdiction or
jurisdictional facts and that judgment
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Firm Gauri Lal- of a sister State may be impeached for
Gurdev Das T R .
. want of jurisdiction notwithstanding
Jugal Kishore its recitals.” (Section 549.)
Sharma

and another  gimilarly Wharton in his treatise on the Con-
Bishan Narain, J. flict of Laws (1905 Edition) has stated the posi-
tion in these words—

1% 3 £ * * *
® * % *® *

This provision does not preclude an attack
upon the judgment of a sister State for
lack of jurisdiction or within certain
limits for fraud but it does undoubted-
ly preclude an attack upon other
grounds which might be available
against a judgment rendered in a for-
eign country (section 654). It is com-
petent for the defendant to an action on
a judgment of the sister State to set up
as a defence want of jurisdiction of a
Court rendering that judgment * * * *
A personal judgment is without any
validity if it be rendered by a State
Court in a personal suit against a non-
resident on whom there was no personal
seryice within the State and who did not
appear, though the State might attach
any property he has within the State
merely on service by publication (sec-
tion 660).

Willoughby also in his Constitution of the United
States has stated fhe legal position in these words—

“The faith and credit to be accorded does
not preclude an, inquiry into the juris-
diction of the Court which pronounced
the judgment, or its right to bind per-
sons against whom the judgment is
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sought to be enforced. Whether or not
the Court in which the judgment was
originally obtained, had obtained juris-
diction is to be determined by the Court
in which enforcement of the judgment
" is sought according to generally ac-
cepted principles of jurisprudence.”

It is, therefore, clear from these extracts that in
America it is always open to a Court enforcing a
judgment of another State to examine the com-
petency of the Court rendering it in spite of the
full faith and credit clause. It will be noticed that
Willis in his discussion on this subject at pages
456 and 457 has referred to the American doctrine
of due process of law and also to conflict of laws.
In our country conflict of laws on this subject has
no relevancy in view of the statutory provisions.
The American doctrine of due process of law has
not been adopted by our Constitution-makers and
therefore, it cannot be imported into Indian Law.
Consequently, the opinion of Willis expressed on
the basis of these two principles cannot be adopted
in this country. There is no reason why the posi-
tion adopted in America on the full faith and
credit clause be not adopted in this country, parti-
cularly when the statutory provisions enforced in
various States of India under the Central as well
as under the State laws on the relevant date are
in consonance with that position. The expression
“law” used in Article 261(2) and (3) signifies 'sta-
tutory laws and has no reference to the American
doctrine of “due process of law” as that doctrine
has not been imported into Indian law by our
Constitution-makers, Gopalan v. State of Madras
(1). It, therefore, follows that the statutory pro-
visions contained in section 13(a) of the Code of

(1) AIR. 1950 S.C. 27.

Firm Gauri Lal-
Gurdev Das
v.
Jugal Kishore
Sharma
and another

Bishan Narain, J.
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Civil Procedure as then inforce in Pepsu State
cannot be said to be in conflict with Article 261(1)
and (2) of the Constitution. Accordingly, I am of
the opinion that it is open to the executing Court
to examine under section 13(a) of the Code of
Civil Procedure in the presexst cases whether the
Courts decreeing the 'suits were or were not com-
petent to pronounce the judgments on the dates
that they did. I may make it clear that in the
present case I have not discussed the other sub-
clauses of section 13 and their possible validity or
otherwise in view of the full faith and credit clause
as these sub-clauses are not being invoked by the
judgment-debtors.

For these reasons ] am of the opinion that
the executing Court was in error in not going into
the merits of the pleas raised by the judgment-
debtors in the present case. Accordingly, I would
accept both these appeals and remand the cases
to the executing Court for decision of these ob-
jections in accordance with law.

Caoprra, J.—I agree with my learned brother
Bishan Narain Judge.

Gosain, J.—These two appeals [Execution
Second Appeal No. 14(P) of 1954 and Execution
Second Appeal No. 25(P) of 1954] originally came
up for hearing before Mehar Singh, J., on the 21st
of December, 1955, and as they involved some im-
portant questions of law he decided to refer them
to a hearing by Full Bench.

In the first of these cases Jugal Kishore and
others, decree-holder-respondents, obtained a
money decree against Gauri Lal and others, de-
fendant-appellants, on the 24th of January, 1951,
that is after the 26th of January, 1950, the date of
enforcement of the Constitution of India, but
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before the 1st of April, 1951, the date on which Fiéﬁr‘i‘;“gai‘al’.
the Civil Procedure Code, came into force in Part .
B States. The decree-holders are the residents Jugal Kishore
of Asansol, District Burdwan, while the judgment- anihsz:&er
debtors are stated in the decree sheet to be the ——
residents of Khanna Mandi, District Ludhiana. Gosain 7
The decree was passed ex parte. As the judg-
ment-debtors owned some property at Payal
(situate in the erstwhile Pepsu State), the decree-
holders obtained a certificate from Asansol Court
for executing the decree in the erstwhile Pepsu
State and applied for execution in the said State
on the 7th of October, 1953, and prayed for attach-
ment and sale of the property of the judgment-
debtors. The judgment-debtors raised objections
against the executability of the decree and inter
alia pleaded—
(1) that they never submitted to the juris-

diction of the Court of Asansol and

therefore the ex ‘parte decree passed

by the said Court.was without jurisdic-

tion and a nullity; and

(2) that the Court passing the decree had no
territorial jurisdiction to pass the same.

In the second case Chiranji Lal obtained a
decree against Messrs Kunj Lal-Brij Lal from the
Court of Sub-Judge at Puri (Orissa State). The
plaintiffs were the residents of Puri and the de-
fendanis weze the residents of Kotkapura in the
erstwhile Pepsu State. The decree passed was
ex parte and was for an amount of Rs 2,194-2-0
This decree was passed on the 17th of January,
1951, i.e., after the 26th of January, 1950, the date
of enforcement of the Constitution, but before the
1st of April, 1951, the date on which the Code of
Civil Procedure was applied to the erstwhile
Pppsu State. The decree-holder obtained a trans-
fer certificate and started proceedings in Faridkot
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State in Pepsu. Practically the same type of ob-
jections were raised by the judgment-debtors in
that Court. In both the cases the executing Courts

‘over-ruled the objections mainly on the ground

that the decrees were executable under Article
261(3) of the Constitution of India. Appeals in
both the. cases were filed before the lower appel-
late Courts and were dismissed by them. Feel-
ing aggrieved against the decisions of the Courts
below the judgment-debtors in both the cases
came up to this Court in execution second appeals
which, as I have said above, have been referred
by Mehar Singh, J., to a hearing by the Full Bench.

Mr. Dalip Chand Gupta, learned counsel for
the judgment-debtors, relies on Malorji Rai Nar-
singh Rao v. Sankar Saran (1), Premchand v.
Danmal (2), Firm Shah Kantilal v. Dominion of
India (3), Ramkishan v. Harmukharai (4), and
Subbaraya Setty and Sons v. Palani Chetty and
Sons (5), and contends that the decrees in ques-
tion must be treated as decrees of foreign Courts
qua the Pepsu Courts in which they were sought
to be executed and as they had been obtained ex
parte without the defendants having submitted to
the jurisdiction of the respective Courts passing
the decrees, the decrees must be treated as abso-
lute nullities and were inexecutable. Mr. D. S.
Nehra, learned counsel appearing for the decree-
holders, relies on Bhagwan Shankar v. Raja Ram
(6), Chunilal Kasturchand v. Dundappa Damappa
(7), Firm Lunaji v. Purshotam (8), Meherunnissa

(1) A.LR. 1955 All. 490.

(2) ALR. 1954 Raj. 4.

(3) ALLR. 1954 Cal. 67.

(4) ALR. 1955 Nag. 108.

(5) AILR. 1952 Mys 69,

(6) ALR. 1951 Bom. 125 (F.B.).
(7) ALR. 1951 Bom, 190.

(8) AILR. 1953 M.B. 225.
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v. Venkat Murli (1), D.C. Machine Co. v. Syed Figrizugagal’
Jahangir (2), Radhey-Shian v. Firm Swami Modi ».
Basdev Prasad (3) and Murari Lal v. Firm Bhag- Jugal Kishore
wandas Gurdyal (4) and urges that the decrees 5'ar™2
passed in these cases could not be treated as nul-

lities and could be executed by Court in Pepsu. Gosain, J.
It is opvious that all the rulings quoted by the

learned counsel for the parties excepting Murari

Lal v. Firm Bhagwands Gurdyal (4), relate to

execution of decrees obtained before the enforce-

ment of the Constitution of India. The main

ratio decidendi in the rulings quoted by Mr. Dalip

Chand Gupta is that the Constitution is not retros-

pective and, therefore, Article 261 of the Consti-

tution of India cannot be made applicable for the

purpose of enabling the pre-Constitution decrees to

be executed. The view taken in the cases quot-

ed by Mr. Nehra is that the situation as on the date

of execution is to be seen and if on the date of

execution the impediment in its way caused by the

foreign element of the States has been removed

the rule of International Law cannot stand in the

way of execution of the decrees. In Murari Lal

v. Firm Bhagwandas Gurdyal (4), the view taken

by the Full Bench of the Jammu and Kashmir

High Court is that Article 261 over-rides the pro-

visions of the Civil Procedue Code and the decrees

passed by Part A States in India are liable to be

executed in Jammu and Kashmir as domestic de-

crees and that the rules of International Law have

become altogether foreign qua them. There is

not a single case decided by any High Court so

far in which a decree obtained after the date of
Constitution in any State in India has been re-

fused execution in any other State on the ground

(1) ALR. 1955 Hyd. 184,
(2) AILR. 1953 Hyd. 19.
(3) AILR. 1953 Raj. 204,
(4) ALR. 1955 J. and K. 5 (F.B)).
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Firm Gauri Lal-that the rules of Private International Law make
Gurdev Dgs . . . .

v such a decree a nullity. It is significant to note

Juggi arlgzhore that there are very clear observations in almost

and another 211 the cases quoted not merely by the learned

counsel for the respondents but also in the cases

Gosain, J. quoted by the learned counsel for the appellants

which support the view that the decrees passed

by Courts in any State of India after the date of

enforcement of the Constitution, that is, the 26th

of January, 1950, are executable in Courts of all

other States. The observations made at page 281

of the report of the Full Bench case of our own

High Court in Radhesham-Roshanlal v. Kundan-
lal-Mohanlal (1), are also to the same effect.

In my judgment the rules of Private Inter-
national Law cannot possibly be made applicable
to the decrees of Courts of one State of India qua
Courts of another State of India if they have been
passed after the 26th of January, 1950. The Con-
stitution which the people of India gave to them-
selves on the 26th of January, 1950, provides in
Article 1—

“(1) India, that is Bharat, shall be a Union
of States.

(2) The States and the territories thereof
" shall be the States and their territories
specified in Parts A, B and C of the First
Schedule.
(3) * * * * * *
Article 5 provides as under:—

“At the commencement of this Constitution,
every person who has his domicile in
the territory of India and—

(a) who was born in the territory of India ;
or

" (1) 1956 PLR. 270 (F.B.).
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* %k * * * % . Firm Gauri Lalk
(b) s 0T Gurdev Das
v.
(c) * * * * * *, Jugal Kishore
Sharma
shall be a citizen of India.” and another
Gosain, J.

These two Articles read together make it quite
clear that the parties to the present appeals in both
the cases were citizens of India both at the time
the decrees were passed and at the time they were

sought to be executed in the territories which were
the territories of India. It is, therefore, wholly be-

sides the point to apply rules of International Law
to the decrees in question.

In the first of the cases, i.e., Execution Second
Appeal No. 14(P) of 1954, both the parties were
residents of Part A States and both were governed
by the same Code of Civil Procedure even at the
time when the decree was passed. The mere fact
that the property of the judgment-debtors, which
is now sought to be attached, was on the relevant
date situate in the territory comprised in the erst-
while Pepsu State would not possibly attract the
rules of International Law and the decree merely
for the reason would not be treated as a nullity. In
the second case covered by Execution Second Ap-
peal No. 25(P) of 1954, the defendants at the time
of the passing of the decree were no doubt residing
in a territory where a different Civil Procedure
Code was applicable. That fact by itself, how-
ever, was not enough to attract the rules of private
international law, more especially when the de-
fendants even residing in ‘that territory were the
citizens of India by virtue of Article 5 of the Con-
stitution and the territory itself was a part of India
as defined in Article 1 of the Constitution. The de-
fendants in both the cases cannot be treated as
foreigners so as to be able to treat the decrees in
question as nullities simply on the ground of the
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Firm Gauri Lal-this Court had an occasion to consider the execut-

Gurdev Das
v,
Jugal Kishore
Sharma
and another

Gosain, J.

ability of a decree passed by a Court in the erst-
while Indore State which was sought to be exe-
cuted at Ludhiana. The decree in that case had
been passed on the 17th of February, 1948, that is
before the date of the Constitution, but was sought
to be executed on the 10th of January, 1951, that
is, after the enforcement of the Constitution.
Khosla, J., who delivered the majority judgment
and with whom Bishan Narain, J., agreed, held
that the decree was not executable. At page 281
of the report, however, it was observed as under: —

“The learned counsel for the appellant relied
upon a number of cases of which only
one or two are really relevant. The
others are clearly distinguishable. Bhag-
wan Shankar v. Rajaram Bapu Vithal
(1), is not a case in point because there
a decree was passed by a Court at
Sholapur ex parte against a resident of
Akalkot. Execution at Akalkot was
sought after the Constitution came into
force when Akalkot had become merged
in India. The distinguishing feature
was that the decree was passed by a
Court in India or in British India or in
the Provinces of India, which ever de-
finition of section 43 be taken. This de-
cree was, therefore, capable of execu-
tion in the Provinces or the States.
Affter the merger Akalkot became a
part of the territory of India and, there-
fore, the decree was clearly capable of
execution at Akalkot. The Full Bench
decision of the Madhya Bharat High
Court in Brijmohan Bose Benimadhay

(1) AILR. 1951 Bom. 125.
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v. Kishorilal Kishanalal (1), which ap- Figﬁriiuga?ah
proved of the earlier decision Firm .
Lunaji Narayan v. Purshottam Charan Jugal Kishore
(2), was a case of a similar type. There  S'2r™2
too the decree was passed by a Court

situate in British India and execution
was sought in Gwalior State after the
Constitution. Indeed, all the cases
cited in support of the decree-holders’
claim were cases in which the decrees
had been passed by Courts which were
situated in what was originally British
India and was subsequently Part A
States. Execution of these decrees was
sought in the area which was foreign
territory before 1947 and which became
Part B States after the Constitution.
There is in my view an essential differ-
ence in the nature of the reverse case
which is under consideration before us.
I have stated above what the dis-
tinguishing feature is. A decree pass-
ed by a Court where the Civil Pro-
cedure Code applied could be executed
throughout the territory of British
India or Provinces as defined in sec-
tion 3(45) of the General Clauses Act
(X of 1897) or Part A States as defined
in the Constitution. This \decree was
therefore executable anywhere in India.
The territory of India was extended by
the merger of the native States and
those States became subject to the
law which “prevailed in India. In
course of time the provisions of the
Civil Procedure Code were extended to
them and therefore, a decree which was

(1) ALR. 1955 M.B. 1.
(2) A.I.R, 1953 M.B. 225.

Gosaid, - J.




Pirm Gauri Lal- -
Gurdev Dus: .

v
Jugal. Kishore
Shrarmx:
and another

Gosain, J.

1250 21 HPIINT AR ASERURS Vi 1 [voLuxa

i i geothidecssed Xin dhivdinihiecame a  good
. dieetee 1B the ared: dﬁmiz;&w@tates also,
?Wh@aelwqthe OPROSIe: QR s was quite

=‘”dgﬁff§1ﬁmw s 10 9280 £ oesw Ll

boeasg  2sw os1osh ol oo

Dulat J;, hewever;weasdofi;the; ¥iew that if at
the tim:of exermtion dhe Constitutionmof India had
come inte forge, the:gegree showld ke held to
be executablein spite, of;the:fack:thatat the time
when it was pasged it was. pef. execufable. Al-
though: there. ig ;sharp) divergence of views taken
on this point by diffeyend, High Courts; I feel that
the weight af wmw is stllfl; A8 iarmur of this
view. oo oads Yo neitusondl alil?

Sonoitdve netig 3% fy

Arhc;le 261 §3)0f the C(ams;atx,tt@aa Qf‘ India was’
quoted before the; aforpsaid; Full s Bench, but it
was held in.the majoxity ,judgm@ntf that the Con-
stitution was 0t retrospective in gperation and
that the. deqrege i :guestion having lbeen passed
before the date of, {pnstitution was, not liable to
be executedr b@cau&e of. Article: 2&1(&} of the Con-
stitution. which: »cam@rm,to forge after:the date of
the decree, - A readq,ng of the, ma;orzty judgment
makes-it quite clear, dhat, irlpe;gagfuc.lj( w@s then of
the view that;if; the dectee incthat.case had been
passed in a: Pari A Sﬁatenrafggr 'ﬁhe en,forcement of
the Consiutu,t;%m, if, Wotﬁd(«,hq‘(s@ been: executable
in all other Stafes tq whichthe .Gode: of Civil
Procedure m,w Have peeams applipable and which
may have.become partrof, the territoriep of India
at the re}l@wnt,&&% of filipe-exsgntion applica-

thl‘l ".’.‘ ’ ( {1 r[g)(,d ’»f\j() () 380 (l

Mr. Dahp Cﬁ:ﬂidvguptar f:slr’gher contended

that accordfr‘ig 139 eﬁn{’?%cgl\l q e words

“forelgn Coui“t”‘ Rt “*forel gn Jsud%[ilent” as
given in the ¢0d8 &t t@“ M Procedure Courts.
in Part A States must be deerhéii“tec%eff ffbxfeign

Courts qua Pepsu State and “ofcé ™ verst.” There )



WOLI ] INBEANIGAS LIEPORTS 1251
4genonsdodbiothat i Hoereigd) Gourtduwas: deﬁned by Firm' ‘Gauri Lal-

Gurdev Das
e Ardagpt a tion iwfokawsoOrdbry 1956 s under 1 — .
-lrioh ol S pvrodiviod dedd pddite Jugal Kishore

%o odd (Eoﬁﬁ}gp %}%}ﬂ) Japapg @, Gowrt  situate an%h::;x& B
AI0E2IV oY hﬁYQﬂdzgh%nlém}tﬁ of. the:States which
SritEisgon has|po alé;hgrétﬁ igs the 9trfes and is  Gosain, J.
not establishedogr, gontinied by the
Central Government.”

() U 3 ;7&’(“ é) Al ACRTRAL
f’h) ords ﬁi ‘ )U%%Ia}tq were deﬁned by
%ﬁ rder as un er,: L

.} RN Bits 1ol

et mm‘seeaxte"meé‘ffs P?ﬁ“ﬂ K‘Siat’éor a Part C
oot Beagas lavid "Stdbed® Hivans all the terri-
il i) o he Ko e DK Weirig' " comprised
it unnév&}ﬂﬂﬁ (PRt 1CN T Statds' Yattd Part C

e e Sté‘ﬁes Bootonotg oty
26 botpond od Joones Dos Jorn st oo’
@!rr ﬁiedbésli%ﬁ‘é?!.ﬂ%‘ ‘Hefiiftlond of *iforeign Court”
afld 1oSyaied i Jiicddsah 6hal il Procedure
Elodie’s By | Adustation wof! Tiaws ":Order, 1950,
My! Gupt# eohtends diat’ the i e Oparte decrees
phssad’ i the ! state wgdinstw pdrbend esiding  in
Part/Bibtates whienthey ‘Had-ngt Wubmitted to the
jﬁﬁb&f@tﬁorﬁ@f’%"Cﬁtfrtébiﬁ“’éhe‘”Sﬁ%{’ces must be
deadid] %6 Bl abaElates Hunitids #nd ¥rust not be
RIS b BxacdtadIelC ThiL Eteftion’ cannot, in
#iy opRilvh, BreviipHetotheitoltowitis: reasons : —
2l o armsoad 29deld seodd o @donidue
Aw  gyoihe sdefihitiors o3 3¥opdign' s ICourt”  as
wrosidue oGy iR ihésORAY Proecture Code ap-
ni 99101 cplieibleothl Indi® Bnd i e Civil Pro-
i iSO O ae BpplRedble tsoPepsu must
~1109 20028 Kebdo3dBeeiv it Ho vthedprovisions in -
sl o ke Oofistitutioly 4 Andia) riamely Article
sl bl sgstwHich -eHhiFery) G HITIidie Persons re-
ToosIhib Gling i Tndia?Whel rigletdlieitizenship
i 2i100") gfiiThaie Pandidlanss(8) sstcKrticle 261
Tornsy  igdld PR IhEIDGudBestss ior  orders
sigivaiig geliveRadsgs paeded by Ot Courts in




Firm Gauri Lal-
Gurdev Das
v.
Jugal Kishore
Sharma
and another

Gosain, J.

1252

PUNJAB SERIES [voL. x1

any part of the territory of India are
made capable of execution anywhere
within that territory, i.e., the defini-
tion of “foreign Court” must to the ex-
tent of its repugnancy to the provisions
referred to above be held inoperative
and of no effect.

(2) It must be noted that section 20(c) of

the Civil Procedure Code is a special
legislation and has empowered the
Courts in British India to entertain the
suits against absentee foreigners, where
cause of action has accrued in the limits
of their territorial jurisdictions. Any
judgment pronounced by any such
Court is not and cannot be treated as an
absolute nullity. The judgment is en-
forceable at least in the country of the
Court where it was passed. It is a nul-
lity only from the point of view of Inter-
national Law and only in particular cir-
cumstances.. On the 26th of January,
1950, the Indian Constitution came into -
force and the States which were hither-
to only acceding States became part and
parcel .of the territories of India. The
subjects of those States became on this
date the citizens of India along with
those who were at one time the subjects
of British India. The laws in force in
those States were allowed to remain in
force by virtue of express provisions con-
tained in Articles 372 and 375 of the
Constitution of India. The fact that the
different laws in force in different
States were continued and the Courts in
the country administered them cannot
possibly militate against the principle
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of a common sovereignty and there isFirm Gauri Lal-
no scope under these circumstances for Gurde,‘,'. Das
applying the principles of International Jugal Kishore
Law as between the States in question. anihmer
The States cannot be deemed qua each ———
other, “foreign States” so as to attract Gosain, J.
the applicability of the rules of Inter-

national Law. “Foreign State” is de-

fined in clause (3) of Article 367 of the
Constitution as under:—

“‘Foreign State’ means any State other
than India.”

The Constitution of India does not make the
various component parts of the Union as
independent States in the international
sense of the word and the various fea-
tures of the Constitution which provide
for cohesion and co-ordination of the
State and of the supremacy of the
Centre suggest that the States are not
foreign to each other so as to enable the
rules of conflict of laws to be applied to
the judgment of one State in the other.
As stated above, Article 261 expressly
provides to the contrary.

(3) The execution in both the cases was
applied for after the 1st of April, 1951,
that is when the Civil Procedure Code,
as applicable to India had become ap-
plicable also to the erstwhile Pepsu State
and the impediment, if any, in the way
of execution had thus been removed.

(4) Rule 68 in Chapter 12 in Dicey’s Conflict
of Laws expressly lays down—

“In an action in personam in respect of any
cause of action, the Courts of a foreign
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country have jurisdiction in the follow-
ing cases:—

First Case.— * * * * *

Second Case.—~Where the defendant is,
at the time of the judgment in the
action, a subject or citizen of such
country.

Third Case.— * * * * * 7

Cheshire in his treatise on Private Inter-

national Law does not seem to agree
with Dicey in this matter, but Wast-
lake at page 400 of his book and
Schmitthoff at page 422 of his book are
of the same view as Dicey.

(5) The various amendments made by the

Legislature in sections 43 and 44 of the
Civil Procedure Code from time to time
after the enforcement of the Constitu-
tion and the ultimate decision of the
Legislature to apply the Code of Civil
Procedure of India to the entire terri- -
tories of all the States whether Part A,
B or C suggest that the intention of the
Legislature has obviously been to en-
able the decrees of one State to be exe-
cuted in other States. It is a well-
known canon of interpretation of sta-
tutes that in determining either the
general object of the legislation or the
meaning of its language in any parti-
cular passage the intention which ap-
pears to be most in accord with con-
venience, reason, justice and legal

principles should in all cases of doubt-
ful nature be presumed to be true one.
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An interpretation which causes incon- Firm Gauri Lal-
venience and hardship has always to be Gurde: Das
avoided. If the interpretation shought Jug;il Kishore
to be placed by Mr. Gupta is adopted, arma
the obvious result will bIe) that a dgcree w
passed by any Court in Pepsu on the Gosain, J.
31st of March, 1951, before the amend-

ment of the Code of Civil Procedure on

the 1st of April, 1951, will be inexecut- .
able even by the Court passing the de-

cree on any day after the 1st of April,

1951. This interpretation must be re-

jected on the ground that it leads to

absurd results and causes inconveni-

ence.

In my judgment, therefore, there is no
scope at all for the applicability of the
rules of Private International Law to the
facts of the present cases and the judg~
ment-debtors cannot be allowed to
raise objections against executability
‘'of the decrees on the ground that they
were nullities because they (the defen-
dants) had not submitted to the juris-
diction of the Courts passing the same.

The only other objection taken by the judg}
ment-debtors is that the Courts passing the decrees
had not the territorial jurisdiction to pass them
and, therefore, the decrees cannot be executed.
Once it is held that the rules of Private Interna-
tional Law do not apply to the cases, there can be
no difficulty in brushing aside this objection. The
plea regjarding want of territorial jurisdiction has
to be raised in the Court itself and on the principle
of section 21 of the Civil Procedure Code it can-
not be allowed to be raised at any subsequent
time. Tt does not amount to a lack of inherent
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Fig’“ faug Lal- jurisdiction in Court and a decree passed by a
o e; *  Court cannot be assailed in executing Court on the
Juggimlgzhore ground that the Court passing the same had no
and another tETTritorial jurisdiction to pass it. The point of
——— territorial jurisdiction can only be decided on
evidence and the law provides that the objection
must be taken in the Court itself which can de-
cide it after recording evidence of the parties.
The authorities of the various High Courts on this
point are almost unanimous. (See in this con-
nection Zamindar of Ettiyapuram v. Chidambaram
Chetty (1), Jagannath v. Shivnarayan (2), Nathan
v. Samson (3), Sheo Behari Lal v. Makrand Singh
(4), and Musa Ji Lukman Ji v. Durga Dass (5).

Gosain, J.

As a result of the above I find that the two
objections raised by the judgment-debtors are
not open to them and that no enquiry at all is need-
ed on the same. Both the appeals are liable to be
dismissed with costs.
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