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Secondly, it seems to me that in any case the Arian Singh
Deputy Custodian-General complied with the execu- ^  custodian- 
tive instructions issued by Government, for when General of 
the case came up before the Deputy Custodian-General Evacuee 
on the 4th February, 1954, the respondent was the Property ■ 
bigger of the two allottees. I am of the opinion that and others 
it was within the competence of the Deputy Cus-. 
todian-General to set aside the order evicting the ap-' 
pellant from the village and to direct that the respon
dent should be evicted instead. The Deputy Cus
todian-General did not decline to assume jurisdiction 
in the case or to pronounce upon the matters in con
troversy between the parties. He did not exceed the 
jurisdiction vested in him by law. He did not act in 
violation of the principles of natural justice. He 
merely embodied the reasons for his decision in the 
order passed by him and those reasons cannot be re
garded as bad in law. The order was passed in exer
cise of the discretion vested in him, and having regard 
to all the circumstances of the case the discretion can
not be said to have been exercised in contravention 
of recognised judicial principles.

For these reasons I would accept the appeal and 
set as;de the order of the learned Single Judge. There 
will be no order as to costs.

Tek Chand, J.— I agree. Tek Chand, J.

FULL BENCH
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First Appeal from the Order No. 158 of 1954.
The Punjab Requisitioning and Acquisition of Im- 

movable Property Act (XI of 1953)—Sections 8, 22, 23 and 
25—Land acquired under the East Punjab Requisitioning March 26th



of Immovable Property (Temporary Powers) Act, XLVIII 
of 1948—Compensation in respect thereof—Whether pay- 
able under the Act of 1948 or under the Act of 1953—  

Curative or remedial Act—Character and scope of—Punjab 
General Clauses Act (X  of 1897), Section 22—Principles of 
its application stated—Alteration of law during pendency 
of proceedings—Effect of.

Held, that where land was acquired under the Act of 
1948 and proceedings for determination of compensation 
payable in respect thereof were pending before the 
arbitrator at the time the Act of 1953 came into force, the 
compensation for acquisition of property should be paid 
in accordance with the principles laid down in the Act of 
1948 and not in accordance with the principles set out in 
the Act of 1953.

Held that a curative measure is necessarily retrospec
tive in character and may be enacted to cure or validate 
errors or irregularities in legal or administrative pro
ceedings. A curative Act cannot, however, validate a 
prior unconstitutional statute, for the Legislature has no 
power to validate by a subsequent statute an 
act or proceedings which could not be constitutionally 
authorised in the first instance. If therefore the Consti
tution declares that no immovable property shall be ac
quired except for a public purpose and if a statute which 
authorises the acquisition of property for a purpose 
other than a public purpose is held to be unconstitutional 
it is not within the competence of the Legislature to 
declare by a curative or validating Act that the property 
which has been -acquired for a purpose other than a 
public purpose was validly and lawfully acquired.

Held, that under the provisions of section 22 of the 
Punjab General Clauses Act, 1897, a notification issued 
under the repealed Act can continue in force only if it is 
not inconsistent with the provisions of the new Act.

Held, that although the Constitution of India does not 
prohibit the passage of ex post facto laws which have the 
effect of disturbing or destroying vested rights, it is a 
fundamental rule of English Law that no statute shall be 
construed to have retrospective operation unless such a 
construction appears very clearly in the terms of the Act 
or is distinctly expressed and clearly and necessarily im
plied by the language used by the Legislature. This is
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particularly so when a statute impairs vested rights or 
the legality of past transactions or the obligation of con
tract. Such rights cannot be taken away by implication.

Held, that a right to compensation for property 
actually taken for public use is clearly a vested right. As 
soon as the land belonging to the Raja was acquired 
under the Act of 1948 a right came to vest in the owner 
to receive compensation in accordance with the provisions 
of the Act of 1948. The broad general language which the 
Legislature has chosen to employ in section 22 does not 
clearly and distinctly authorise that the owner should be 
divested of the rights vested in him by the Act of 1948. 
This section was not designed to disturb intervening rights 
or to operate on existing rights or to impair, disturb or 
destroy absolute vested rights.

Held, that there is nothing in the Act of 1953 which 
can be construed to imply that it was to affect any suits 
or other legal proceedings which were actually pending 
when it came into force. Nor is there anything in section 
22 of the Punjab General Clauses Act which can be con
strued to impair vested rights in pending litigation. It is 
well known that a right to continue a duly instituted suit 
is a vested right, that it cannot be taken away except by 
a clear indication to that effect, and that where a statute 
is passed while an action is pending strong words are 
necessary to alter the vested rights of any litigant as they 
stood at the time of the commencement of the action. It 
is equally clear that when the law is altered during the 
pendency of an action the rights of the parties are decided 
according to the law as it existed when the action was 
begun, unless the new statute shows a clear intention to 
vary such rights. The Court is not to see whether there is 
an express provision permitting the continuance of pending 
proceedings but whether there is any clear indication against 
the continuance of pending proceedings to their normal 
termination.

Case referred by Hon’ble Mr. Justice Kapur to a Divi- 
sion Bench consisting of Hon’ble the Chief Justice, Mr. A.N. 
Bhandari, and Hon’ble Mr. Justice Bishan Narain, who 
further referred it to a larger Bench consisting of Hon’ble 
the Chief Justice, Mr. A. N. Bhandari, Hon’ble Mr. Justice 
Chopra and Hon’ble Mr. Justice Gurnam Singh, for final 
decision.



Appeal from the order of Shri I. M. Lall, District Judge, 
Ambala, dated the 30th August, 1954, awarding 
Rs. 1,74,224-5-0 as compensation.

K . C. P u r i, for Appellant.

S. D. Bahri, for Respondent.

J u d g m e n t

Kapur, J. K a p u r , J.—These two appeals (F.A.O Nos. 158
and 163 of 1954) have been brought by the two con
tending parties against an award made by District 
Judge, I.M. Lall, awarding compensation to the clai
mant, His Highness the Raja of Faridkot, at the rate 
of Rs. 602 per acre instead of Rs. 1,000 claimed by 
him. A notification for acquisition was made on the 
23rd of March, 1948. Possession was taken on the 22nd 
of March, 1951, but proceedings before the arbitrator 
were under the Act of 1948, as subsequently validated 
by the Act of 1951, and it appears that at the time 
when the case was decided the Act of 1953 was 
applied.

The question which arises for decision is as to 
what is the market value of the land, the claim being 
Rs. 1,000 per acre by H*s Highness the Raja of Faridkot 
and the State insisting that the market value is Rs. 425 
per acre. There is also claim under other heads which 
are given in the award of the arbitrator. Consequent
ly, it will have to be decided as to what is the Act 
under which the award should be made. The amount 
involved, I am informed, is about Rs. 7,00,000 and an 
appeal lies as a matter of right. In these circumstances 
I refer this case to a Division Bench. I direct 
that the papers be placed before the Honourable the 
Chief Justice for the constitution of a Bench.

Judgment of Division Bench.
ari, C. J. B h a n d a r i , C.J.—This appeal raises a question of 

some importance, namely, whether compensation in 
respect of property acquired under the provisions of
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the East Punjab Requisitioning of Immovable Pro
perty (Temporary Powers) Act, 1948, should be paid 
in accordance with the provisions of the Land 
Acquisition Act, 1894, or under the Punjab Requisi
tioning and Acquisition of Immovable Property Act,
1953.

On the 23rd February, 1951, the State Govern 
ment issued a notification under the provisions of the 
East Punjab Requisitioning of Immovable Property The Punjab 
(Temporary Powers) Act, 1948, requisitioning a plot State 
of land belonging to His Highness the Raja of Farid
kot for rehabilitating the owners of land, who had Bhandari, C. J. 
been ousted from Chandigarh. Government took 
possession of the property on the 22nd March, 1951, 
and appointed the District Judge of Ambala, as an 
arbitrator on the 29th November, 1952. The arbitra
tor gave his award on the 30th August, 1954, and de
clared that the owner was entitled to a sum of 
Rs. 1,74,224-5-0 by way of compensation. Two ap
peals have been preferred from this award, one by the 
owner of the property in which he claims a sum of 
Rs. 7,43,885-13-3 and the other by the State Govern
ment in which it is stated that the maximum amount 
to which the owner is entitled is Rs. 1,12,013-1-6.

The East Punjab Requisitioning of Immovable Pro
perty (Temporary Powers) Act of 1948, which came 
into force on the 24th November, 1948, declares that 
in determining the amount of compensation to be 
awarded for land acquired under the Act the arbitra
tor shall have regard to the principles set out in sec
tion 23 of the Land Acquisition Act, 1894. This Act 
was repealed by the Punjab Requisitioning and 
Acquisition of Immovable Property Act, 1953, which 
came into force on the 15th April, 1953, and which 
declares that in determining the amount of compen
sation, regard shall be had only to the principles em
bodied in section 8 of the Act of 1953. A  person 
whose property is acquired under the provisions of 
the Act of 1948, obtains a much higher compensation
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than a person whose property is acquired under the
provisions of the later Act.

Mr. Partap Singh, who appears for the owners, 
contends that as soon as the property belonging to his 
client was acquired by the State Government, he came 
to acquire a vested right to the payment of compen
sation in accordance with the provisions of the Act of 
1948. If, therefore, the Act of 1948 was later re
pealed by the Act of 1953, the rights of his client to 
obtain compensation in accordance with the provisions 
of the Act of 1894 and the Act of 1948 remained in
tact and could not be taken away by the provisions 
of the Act of 1953. Our attention was invited to a 
number of decisions which lay down the proposition 
that a vested right cannot be taken away unless the 
Legislature manifests its intention of doing so express
ly or by necessary implication ( Messrs. Gordhan Dass 
Baldev Dass v. The Governor-General in Council (1 ) ) ,  
and to decisions of the Federal Court in which it was 
held that a right to continue a duly instituted suit 
is in the nature of a vested right and cannot be taken 
away except by a clear indication of intention to that 
effect ( Venugopala Reddier and another v. Krishna- 
swami Reddier and another (2 ) ) .

The question which arises and which is by no 
means free from difficulty is whether the rights which 
came to vest in the Raja of Faridkot in consequence 
of his land having been acquired under the provisions 
of the Act of 1948, had been taken away expressly or 
by necessary implication by the repeal of the Act of 
1948.

There can be little doubt that compensation in 
respect of property which is requisitioned under the 
Act of 1894 or under the Act of 1948 must be paid in 
accordance with the principles set out in the Act of 
1953. This is clear from the language of sections 8 
and 23 of the Statute. Section 8 declares that where

(1) A.I.R. 1952 Punjab 103 (F.B.).
(2) A.I.R. 1943 F.C. 24.
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any property is requisitioned or acquired under this 
Act, there shall be given compensation which shall 
be determined in the manner and in accordance with 
the principles set out in the body of the section. Sec
tion 23 declares that all immovable property which 
purports -to have been requisitioned by the State Gov
ernment for any public purpose under any law in 
force prior to the commencement of this Act and 
which immediately before such commencement was 
used or occupied by the State Government or by any 
officer or authority subordinate to that Government 
shall, as from the commencement of this Act, be 
deemed to be property duly requisitioned under sec
tion 3 of this Act. If all immovable property requisi
tioned under the Act of 1894 or the Act of 1948 is to 
be deemed to be property requisitioned under section 
3 of the Act of 1953, it is obvious that compensation 
payable in respect thereof must be determined in 
accordance with the provisions of section 8 of the said 
Act.

Colonel His 
Highness 
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Brar Bans 
Bahadur, 

Ruler Farid
kot State

v.
The Punjab 

State

Bhandari, C. 3.

But what are the principles which regulate the 
•payment of compensation in respect of property 
which is acquired under the Act of 1894 or the Act of 
1948. The Act of 1953 does not appear to furnish a 
clear answer to this question. Section 8 does un
doubtedly declare that compensation for property 
requisitioned or acquired under this Act (that is 
the Act of 1953) is to be determined in the manner and 
in accordance with the principles set out in the body 
of the section, but it does not appear to indicate equal
ly clearly whether compensation for property requisi
tioned or acquired under the earlier Acts is to be de
termined under the provisions of this Act or under 
the provisions of the Act of 1894. Section 23 of the 
Act of 1953 is in -the following terms:—

“23 (1 ) All immovable property which pur
ports to have been requisitioned by the 
State Government for any public purpose,
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under any law in force prior to the com
mencement of this Act, and which, im
mediately before such commencement, 
was used or occupied by the State Govern
ment or by an officer or authority 
subordinate to that Government shall, 
as from the commencement of this 
Act, be deemed to be property duly re
quisitioned under section 3 of this Act, and 
every such requisition shall, notwithstand
ing any judgment, decree or order of any 
court, be deemed always to have been 
valid as if this Act had been in force on 
and from the date of the requisition and 
the requisition had been duly made by a 
competent authority under this Act, and 
all the provisions of this Act shall apply 
accordingly:

Provided that all agreements and awards for 
the payment of compensation in respect 
of any such property for any period of 
requisition before the commencement of 
this Act and in force immediately before 
such commencement shall be valid and 
shall be deemed always to have been valid 
and shall continue to be in force and shall 
apply to the payment of compensation in 
respect of that property for any period of 
requisition after such commencement.

(2) Every acquisition of immovable property 
purporting to have been made before the 
commencement of this Act by the State 
Government for any public purpose, under 
any enactment for the time being in force 
in the State and which, immediately before 
such commencement, was used or occupied 
by the State Government or by an officer



or authority subordinate to that Govern
ment shall, notwithstanding any defect in, 
or invalidity of, the enactment or order 
under which the acquisition was made, be 
deemed for all purposes to have been valid
ly made as if the provisions of the said 
enactment or order had been included and Ru'ler 
enacted in this section and this section had ^ot e 
been in force on and from the date of the The punj-ab 
acquisition.” __ State

Subsection (1 ) of section 23 which deals with re-Bhandari, C.J. 
quisitioned property presents no difficulty whatsoever 
for the language which the Legislature has chosen 
to employ makes it quite clear that it was designed to 
secure two different objects namely (1), to declare 
that property requisitioned under the Acts of 1894 and 
1948 shall be deemed to be property requisitioned un
der section 3 of the Act of 1953 and consequently that 
compensation payable in respect of such requisition 
shall be determined in accordance with the principles 
set out in section 8 and (2 ) to validate requisitions of 
immovable property made under the Acts of 1894 and 
1948. This conclusion is fully supported by the pro
visions of subsection (2) of section 25 of the Act of 
1953 which runs as follows:—

“25. (2 ) For the removal of doubts, it is here
by declared that any property which im
mediately before such repeal was subject 
to requisition under the provisions of 
either of the said Acts, shall, on the com
mencement of this Act, be deemed to be 
property requisitioned under section 3 of 
this Act, and all the provisions of this Act 
shall apply accordingly.
* * * * * *

Mr. Partap Singh contends that the .Act of 1953 was 
enacted with the object of providing for the requisi
tioning or acquisition of immovable property and for
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validating certain orders which had been issued un
der the Act of 1948 and that the Legislature never 
intended expressly or by necessary implication that 
compensation in respect of properties acquired under 
the Acts of 1894 or 1948 was to be determined in ac
cordance with the provisions of the Act of 1953 and 
not in accordance with the provisions of the Act of 
1894. Mr. Bahri on the other hand submits that the 
intention was not only to validate the orders which 
had been passed under the earlier Acts but also to 
declare that compensation for properties requisitioned 

• or acquired was to be made in accordance with the 
principles laid down in the Act of 1953.

As a doubt has arisen in regard to the intention 
of the Legislature and as this doubt is likely to arise 
in a number of other cases, I am of the opinion that 
the following question should be referred for decision 
to a larger Bench, namely:—

“Whether in the circumstances of ■ -this case 
compensation for acquisition of property 
should be paid in accordance with the 
principles laid down in the East Punjab 
Requisitioning of Immovable Property 
(Temporary Powers) Act, 1948, or in 
accordance with the principles set out in 
the Punjab Requisitioning and Acquisition 
of Immovable Property Act, 1953?

Bishan Narain, 
J.

B is h a n  N a r a in , J.— I agree.

Judgment of the Full Bench.

Bhandari, C.J. B h a n d a r i , C.J.— This reference raises the
question whether a person whose property is acquired 
under the provisions of the East Punjab Requisitioning 
of Immovable Property (Temporary Powers) Act, 
1948, is at liberty to claim compensation in accordance 
with the provisions of the Land Acquisition Act, 1894.
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On the 23rd February, 1951, the State Govern
ment issued a notification under the provisions of the 
East Punjab Requisitioning of Immovable Property 
(Temporary Powers) Act, 1948 acquiring a plot of 
land belonging to the Raja of Faridkot for rehabili
tating the owners of land who had been ousted from 
Chandigarh. Government took possession of the 
property on the 22nd March, 1951, and appointed the 
District Judge of Ambala as an arbitrator on the 
29th November, 1952. The arbitrator gave his award 
on the 30th August, 1954, and declared that the owner 
was entitled to a sum of Rs. 1,74,224-5-0 by way of 
compensation. Two appeals were later preferred 
from this award, one by the owner of the property in 
which he complained that the value of his land had 
been under-assessed and that he is entitled to a sum 
of Rs. 7,43,885-13-3 and the other by -the State Gov
ernment in which it is urged that the value of the 
land has been over-estimated and that the owner is 
not entitled to anything more than Rs. 1,12,013-1-6.

Colonel His 
Highness 
Raja Sir 
Harindar 

Singh 
Brar Bans 

Bahadur, 
Ruler Farid

kot
v.

The Punjab" 
State

Bhandari. C.J.

When these appeals came up for hearing before a 
Division Bench of this Court a question arose whether 
compensation should be paid in accordance with the 
provisions of the Act under which the land was ac
quired or under the provisions of the Punjab Requisi
tioning and Acquisition of Immovable Property Act 
of 1953. The Division Bench were in some doubt as 
to the answer that should be given to this question and 
they have propounded the following question for de
cision by a larger Bench:—

“Whether in the circumstances of this case com
pensation for acquisition of property should 
be paid in accordance with the principles 
laid down in the East Punjab Requisition
ing of Immovable Property (Temporary 
Powers) Act, 1948, or in accordance with
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the principles set out in the Punjab Re
quisitioning and Acquisition of Immovable 
Property Act, 1953?”

The East Punjab Requisitioning of Immovable 
Property (Temporary Powers) Act of 1948, which 
came into force on the 24th November, 1948, em
powered the State Government to requisition or to 
acquire any immovable property for any purpose and 
to pay compensation in respect thereof, in accordance 
with the principles set out in subsection (1 ) of sec- 

Bhandari, C. j .h °n 23 of the Land Acquisition Act, 1894. A Divi
sion Bench of this Court presided over by Weston, 
C.J., expressed the view that a provision of law which 
empowers the State to acquire immovable property 
for a purpose other than public purpose contravenes 
the provisions of the Constitution and that all orders 
of requisition and acquisition issued under the pro
visions of the said Act were void and of no effect. It 
was essential in the public interest to validate all such 
orders and on the 3rd August, 1951, the President 
promulgated the Punjab Requisitioning of Immovable 
Property (Amendment and Validation) Ordinance, 
1951. This Ordinance was later replaced by an Act 
of the same name which declared that every requisi
tion or acquisition of immovable property purporting 
to have been made before the commencement of Act 
of 1951 shall, unless the contrary be proved, be pre
sumed to have been made for a public purpose and 
notwithstanding any judgment, decree or order of 
any Court every such requisition or acquisition shall 
be deemed to have been duly made. In the year 
1953 the State Legislature considered it necessary to 
enact a remedial or curative measure known as the 
Punjab Requisitioning and Acquisition of Immovable 
Property Act, 1953, which came into force on the 
15th April, 1953. The new Act defined the circum
stances in which property can be acquired; it validat
ed requisitions and acquisitions which had been made
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Highness 
Raja Sir 
Harindar 

Singh 
Brar Bans 

Bahadur, 
Ruler Farid

kot State 
v.

The Punjab 
State
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under the Act of 1948, and it declared that in deter
mining th  ̂ amount of compensation regard shall 
be had only to the principles embodied in section 8 of 
the Act of 1953. A person whose property is acquir
ed under the provisions of the Act of 1948 obtains a 
much higher compensation than a person whose pro
perty is acquired under the provisions of the later 
Act.

Colonel His 
Highness 
Raja Sir 
Harindar 

Singh 
Brar Bans 

Bahadur, 
Ruler Farid
kot State

v,
A curative measure is necessarily retrospective The punjab 

in character and may be enacted to cure or validate state
errors or irregularities in legal or administrative pro- ----------
ceedings. A curative Act cannot, however, validate Bhandari, C.J
a prior unconstitutional statute, for the Legislature
has no power to validate by a subsequent statute an
act or proceeding which could not be constitutionally
authorised in the first instance. If, therefore, the
Constitution declares that no immovable property
shall be acquired except for a public purpose and if
a statute which authorises the acquisition of property
for a purpose other than a public purpose is held to
be unconstitutional, it is not within the competence of
the Legislature to declare by a curative or validating
Act that the property, which has been acquired for a
purpose other than a public purpose was validly and
lawfully acquired.

There can be little doubt that compensation in 
respect of property which is requisitioned under the 
Act of 1894 or under the Act of 1948 must be paid in 
accordance with the principles set out in the Act of 
1953. This is clear from the language of sections 8, 
23 and 25 of the statute. Section 8 provides 
that where any property is requisitioned or acquired 
under the Act of 1953, there shall be given compen
sation which shall be determined in the manner and 
in accordance with the principles set out in the body 
of the said section. Section 23 enacts that all im
movable property which purports to have been re
quisitioned by the State Government for any public
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Colonel His purpose under any law in force prior to the commen
cement of this Act and which immediately before 
this commencement was used or occupied by the 
State Government or by an officer or authority sub
ordinate to -that Government shall, as from the com
mencement of this Act, be deemed to be property 

Ruler Farid- duly requisitioned under section 3 of this Act. Sub- 
kot State section (2 ) of section 25 declares that any property

_  v‘ . , which immediately before such repeal was subject to The Punjab .  ̂ „ -,rv„n , nState requisition under the Act of 1948 shall, on the com-
...... mencement of this Act, be deemed to be property re-

Bhandari, C. J. quisitioned under section 3 of this Act, and all the 
provisions of this Act shall apply accordingly. If all 
the immovable property requisitioned under the Act 
of 1948 is to be deemed to be property requisitioned 
under section 3 of the Act of 1953, it is obvious that 
compensation payable in respect thereof must be de
termined in accordance with the provisions of section 
8 of the said Act.

But what are the principles which regulate the 
payment of compensation in respect of property 
which is acquired under the Act of 1894 or the Act of 
1948? The Act of 1953 does not appear to furnish a 
clear or a convincing answer. Section 8 does un
doubtedly declare that compensation for property re
quisitioned or acquired under the Act of 1953 is to be 
determined in the manner and in accordance with the 
principles set out in the body of this section, but it 
does not appear to indicate equally clearly whether 
compensation for property which is acquired under 
the provisions of an earlier Act is to be determined 
under the provisions of this Act or under the pro
visions of the Act of 1894. Section 23 of the Act of 
1953 provides that property requisitioned under the 
Act of 1894 or the Act of 1948, shall be deemed to 
be property requisitioned under section 3 of the Act 
of 1953, but it does not make a similar provision in 
respect of property acquired under the Acts of 1894

Highness 
Raja Sir 
Harindar 

Singh 
Brar Bans 

Bahadur,
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or 1948. Even section 25 of the Act of 1953 is reticent 
in regard to property which is acquired under the pro
visions of the earlier Acts. It carefully refrains from 
stating that all such property shall be deemed to be 
property acquired under the provisions of section 3 
of the Act of 1953.

The learned Advocate-General frankly admits 
that the Act of 1953, is a curative or a remedial 
measure, that it was enacted principally with the 
objects of validating the unlawful orders which had 
been passed under the Act of 1948, that there is noth- Bhandari, C. J. 
ing in the Act of 1953, which would justify the Court 
in holding that compensation in respect of properties 
acquired under the Act of 1948 would be assessed and 
paid in accordance with the provisions of the Act of 
1953 and that the right to payment of compensation 
is a vested right of which a person cannot be deprived 
unless the Legislature has made its intention plain 
either by the use of express language or by necessary 
implication. He also admits that a proceeding in 
regard to payment of compensation was actually 
pending before an arbitrator at the time of the enact
ment of the Act of 1953. He relies exclusively on 
the provisions of section 22 of the Punjab General 
Clauses Act, 1898, in support of his contention that 
compensation in respect of property acquired by Gov
ernment under the Act of 1948 should be paid in 
accordance with the provisions of the Act of 1953 
and not in accordance with tne provisions of the Act 
of 1948. This section runs as follows:—

“22. Where any Punjab Act is repealed and re
enacted with or without modification, 
then, unless it is otherwise expressly pro
vided any appointment, notification, order, 
scheme, rule, form or bye-law, made or 
issued under the repealed Act, shall, so, 
far as it is not inconsistent with the pro
visions re-enarted continue in force, and
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be deemed to have been made or issued 
under the provisions so enacted, unless 
and until it is superseded by an appoint
ment, notification, order, scheme, rule, 
form or bye-law, made or issued under 
the provisions so re-enacted.”

Mr. Sikri contends that the expression "deemed 
to have been made or issued” under the Act of 1953 
is equivalent to “shall be taken to have been made or 
issued” under the Act of 1953. It does not 
mean that the notification or order was actually 
issued under the Act of 1953 but merely that in the 
contemplation of law, jt  was issued under the pro
visions of the said Act, for when an Act of Parliament 
says that a person is to be deemed to be in any parti
cular capacity, that must be understood to mean that 
he is thereafter taken as actually the very person that 
he is deemed to be, Wolton v. Gavin (1). If the noti
fication of 1951, which was issued under the pro
visions of the Act of 1948 is to be taken to have been 
issued under the provisions of the Act of 1953, then, 
it is argued, compensation in respect of the property 
acquired by virtue of the said notification must be 
paid under the provisions of the Act of 1953. Our 
attention was invited prominently to certain obser
vations of Lord Asquith of Bishopston in East End 
Dwellings Company, Limited v. Finsbury Borough 
Council (2), where his Lordship said:—

“If you are bidden to treat an -imaginary state 
of affairs as real, you must surely, unless 
prohibited from doing so, also imagine as 
real the consequences and incidents which, 
if the putative state of affairs had in fact 
existed, must inevitably have flowed from 
or accompanied it. * * * *
The statute says that you must imagine a

(1) 16 Q.B. 48, 81.
(2) 1952 A.C. 109.
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certain state of affairs; it does not say that 
having done so you must cause or permit 
your imagination to boggle when it domes 
to the inevitable corollaries of that state of 
affairs.”

Ruler Farid-
These observations were cited with approval by kot State 

their Lordships of the Supreme Court in State of v.
Bombay v. Pandurang Vinayak and others (1), in Puniab
which it was held that when a statute enacts that. _______
something shall be deemed to have been done, which Bhandari, q ^
in fact and truth was not done, the Court is entitled
and bound to ascertain for what purposes and between
what persons the statutory fiction is to be resorted to
and full effect must be given to the statutory fiction
and it should be carried to its logical conclusion. Mr.
Sikri accordingly contends that the intention of 
the Legislature appears to have been that all notifi
cations of acau’sition made under the Act of 1948 
should be deemed to have been made under the Act 
of 1953. If the notification acquiring the 
land of the Raia must be deemed to have been issued 
under the Act of 1953, it is argued, compensation pay
able to the appellant must be paid in accordance with 
the principles enunciated in the Act of 1953.
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Singh 
Brar Bans 

Bahadur,

This argument, plausible and convincing as it 
appears to be at first sight, cannot in mv opinion bear 
a moment’s scrutinv. It appears to ignore certain 
basic facts and fundamental rules for construction of 
statutes. In the first place, it ignores the require
ment that a notification issued under the repealed Act 
can continue in force if it is not inconsistent with the 
provisions of the new Act. The Act of 1948 empower
ed Government to acquire property for any purpose 
whatsoever. The Act of 1953 confines this power

(1) A.I.R. 1953 S.C. 244.
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within narrow limits, for subsection (3 ) of section 7 
of the Act of 1953 runs as follows:—

“ 7 (3 ) No property shall be acquired under 
this section except in the following circum
stances, namely—
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(a ) where any works have, during the 
period of requisition, been constructed 
on, in or over, the property wholly or 
partially at the expense of the State 
Government and the Government de
cides that the value of, or the right to 
use, such works should be secured or 
preserved for the purposes of Govern
ment ; or

(b ) where the cost of restoring the property 
to its condition at the time of its re
quisition would, in the determination 
of the State Government, be excessive 
and the owner declines to accept re
lease from requisition of the property 
without payment of compensation for 
so restoring the property.”

The notification acquiring the land in the present 
case could not have been issued under the provisions 
of section 7 reproduced above, for the learned Advo
cate-General was unable to show that the property in 
question was acquired in the circumstances set out in 
the body of the section.

Secondly, the argument appears to ignore the 
fact that although the Constitution of India does not 
prohibit the passage of ex post facto laws which have 
the effect of disturbing or destroying vested rights, 
it is a fundamental rule of English Law that no statute
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shall be construed to have a retrospective operation 
unless such a construction appears very clearly in the 
terms o f the Act or is distinctly expressed and clearly 
and necessarily implied by the language used by the 
Legislature. This is particularly so when 
a statute impairs vested rights or the 
legality of past transactions or the obligation of 
contract. Such rights cannot be taken away by 
implication. “In order to take away the right” ob
served Lord Watson in Western Counties Railway 
v. Windsor 1 (1), “ it is not sufficient to show that the 
thing sanctioned by the Act, if done, will of sheer 
physical necessity put an end to the right, it must also 
be shown that the Legislature have authorised the 
thing to be done at all events and irrespective of its 
possible interference with existing rights.” A right 
to compensation for property actually taken for public 
use is clearly a vested right. As soon as the land be
longing to the Raja was acquired under the Act of 
1948 a right came to vest in the owner to receive com
pensation in accordance with the provisions of the Act 
of 1948. The broad general language which the 
Legislature has chosen to employ in section 22 does 
not in my opinion clearly and distinctly authorise that 
the owner should be divested of the rights vested in 
him by the Act of 1948. This section was not designed 
to disturb intervening rights or to operate on existing 
rights or to impair, disturb or destroy absolute vested 
rights.
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Thirdly, the argument does not appear to attach 
sufficient emphasis on the facts that the property 
which is the subject-matter of this case was acquired 
under the Act of 1948, that an arbitrator was appoint
ed on the 29th November, 1952, and that the Act of 
1953 came into force while those proceedings were 
pending before the arbitrator. There is nothing in

(1) (1882) 7 A.C. 178, 189
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the Act of 1953, which can be construed to imply that 
it was to affect any suits or other legal proceedings 
which were actually pending when it came into force. 
Nor is there anything in section 22 which can be cons
trued to impair vested rights in pending litigation. It 
is well known that a right to continue a duly ins- 

Ruler JTarid- tituted suit is a vested right, that it cannot be taken 
kot State away except by a clear indication to that effect 

The (Venugopala Reddiar arid another v. Krishnaswami
State Reddiar (1), and that where a statute is passed while

----------- an action is pending strong words are necessary to
Bhandari, C.J.alter the vested rights of any litigant as they stood 

at the time of the commencement of the action 
(M /s Gordhan Das-Baldev Das v. The Governor- 
General in Council (2 ) ) .  It is equally clear that 
when the law is altered during the pendency of an 
action the rights of the parties are decided according 
to the law as it existed when the action was begun, 
unless the new statute shows a clear intention to 
vary such rights (Maxwell on Interpretation of 
Statutes, page 221). The Court is not to see whether 
there is an express provision permitting the conti
nuance of pending proceedings but whether there is 
any clear indication against the continuance of pend
ing proceedings to their normal termination (Ventt- 
gopala Reddiar and another v. Krishnaswami Reddiar 
( 1 ).

For these reasons I am of the opinion that in the 
facts and circumstances of the present case the com
pensation payable to the appellant must be paid in 
accordance with the provisions of the Act of 1948 and 
not in accordance with the provisions of the Act of 
1953. Let an appropriate answer be returned to 
the question which has been referred to us.

Chopra, J. Chopra, J.— I agree.
Gurnam Singh, G u r n a m  S ingh , J.— I agree'.

j. --------- ------- — -----------— ------- — ----------
(1) A.I.K. 1943 F.C. 24, 27.
(2) A.I.K. 1952 Punjab 103, 105.

Colonel His 
Highness 
Raja Sir 
Harindar 

Singh 
Brar Bans 

Bahadur,


