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JAGDISH CHANDER GUPTA,—Appellant

LACHHMAN DAS anp oruers,—Respondents

First Appeal from the Order No. 26 of 1964.

April 3, 1967.

Arburation Act (X of 1940)—Ss. 8 and 20—dArbitrator refusing to act—Arbi-
tration clause—Whether comes to an end—Court—Whether can appoint another
arbitrator—Party to arbitration agreement making application under section 20—
Notice under section 8—Whether essential—Procedure to be followed on  such
application—Imports (Control) Order (1955)—Clause 5—Licence—W hether can
be transferred,

Held, that because of the refusal of the arbitrator, appointed by the consent
of the patties, to proceed with the arbitration, it was open to one of the parties
to proceed in accordance with the provisions of clause (b) of sub-section (1)
of section 8 of the Arbitration Act, and to scrve a notice on the other party for
fresh appointment of the arbitrator, but failure to do so does not put an end to
arbitration clause or deprive the court of its jurisdiction to appoint another arbitrator
in place of the arbitrator already appointed.

- T [ . . . ¢

Held, that according to the clear language of section 20(1) of the Arbitra-
tion Act, any party to the arbitration agreement has the option to apply under
section 20 instead of proceeding under Chapter II in which section 8 occurs.
If the intention was to confinel the remedy of a party to an arbitration agreement
only to section 8, in case an Arbitrator refuses to act or is incapable of acting, the
language of section 20(1) would have been materially different. The legislature
in that case would not have used the expression “instead of proceeding
under Chapter II”, but would bave said “except in a case falling under
Chapter II'. These two provisions make it quite clear that the intention of
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the legislature was to give an option to a party to an arbitration agreement to
adopt the course laid down in section 8(1)(a), or straight away come to the Court
under section 20. It is significant that even under section 8, if the parties do
not agree to the appointment of a fresh arbitrator when the requisite notice is
given, the matter is to be taken to the Court and it is for the Court to make the
appointment of another arbitrator or umpire. The jurisdiction of the court u/s
20, if properly invoked, cannot be taken away merely because of the omission of

a party to serve the notice on the opposite party for appointment of an arbitrator
~ when subsection (1) of section 20 specifically lays down that instead of pro-
ceeding under Chapter 1I, in which section § falls, the party concerned may
apply to the Court for filing the arbitration agreement.

Held, that an application for filing an arbitration agreement under section
20(1) of the Arbitration Act is to be dealt with undtr sub-section (3) of section
20. After notice to all the parties to the agreement to show cause against the
action to be taken, the Court has to proceed under sub-section (4) of section 20.

Held, that clause 5 of the Imports (Control) Order, 1955, does not impose
a positive prohibition on the transfer of a licence granted to a particular person.
It merely lays down that it shall be deemed to be a condition of every such licence,
that no person shall transfer and no person shall acquire by transfer any licence
issued by the licensing authority “excepr under and in accordance with the written
permission of the authority which granted the licence or of any other person
empowered in this behalf by such authority” From this it is obvious that a
transfer of licence can be made with the permission of the authority concerned.

First Appeal from the Order of Shri Raghbir Singh Gupta, Sub-Judge, st
Class, Ludhiana, dated 27th January, 1$64 appointing Shyi Jullunduri Pershad,
Advocaet, as the sole arbitrator. '

Buagmeru Dass, anp Hirayee, Apvocatss, for the Appellant,

H. L. Saraix, SeNtor Apvocare, witH BuaL SincH MLk, anp Barray BHEL,
Avbvocates for the Respondents.

L

JUDGMENT

Gurprv SiNGH, J.-—This appeal under section 39 of the Arbitra-
ion Act, 1940 is directed against the order of the Sub-Judge, st
Class, Ludhiana, dated 27th January, 1964, whereby he granted the
application of Lachhman Dass and others under sections 8 and 20 of
the Arbitration Act and appointed Shri Jullunduri Parshad, Advocate
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of Ludhiana, as an Arbitrator. The facts giving rise to this appeal are
as follows:—

The appellant Jagdish Chander Gupta who is the sole proprietor of
the concern known as Foreign Import & Export Association, Bombay
obtained a licence for the import of Wool Top Combirg Plant for
installing it at Kotah (Rajasthan) on 29th June, 1961. Subsequently
on 10th January, 1962, he entered into a partnership,—vide Exhibit
A. 1, with the respondents Lachhman Dass and othes under the name
of M/s. Ashoka Combing Mills. Some of the terms of this partner-
ship which are relevant for purposes of this case are as under:---

(1) That Shri Jagdish Chander Gupta will procur2 a weol
combing plant and get necessary amendments in the indus-
trial licence so that it may be in the name of the firm and
also to get it amended regarding location of the business.

{(2) That the patries of the second, third and fourili parts here-
to will construct the building, finance the entire industry;
run and manage the entire concern.

{3) That the name of the firm shall be Ashoka Combing Mills.
It will work at Miller Ganj, Ludhiana or anv other place
convenient to the partners.

(4) That the business of the partnership shall be to deal in
wool tops combing, spinning and dyeing of wool and wool
tops.

* % % * B &

(13) That in case Shri Jagdish Chander Gupta fails to procure
the plant he shall have to compensate the parties of the
second, third and fourh parts. The amount of compensa-
tion will be determined by arbitration.

(14) That if the parties of the second, third and fourth parts
hereto fail to provide the necessary finance or building or
both, then they will have to compensate Shri Jagdish
Chander Gupta. The amount of compensation will be
determined by arbitration.
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Then followed clause 19 of the agreement, making comprehensive
provision for the Arbitration, reading as under:—

19. That if at any time during the continuance of the part-
nership or after its dissolution or determination or after
the retirement of any of the partners hereto, any dispute,
difference or question shall arise between the partners
hereto touching the partnership or the accounts or transac-
tions thereof or the dissolution or winding up thereof or
the construction, meaning or effect of these presents, then
the same shall be referred to arbitration under the pro-
visions of the Arbitration Act, 1940, or any statutory modi-
fication or re-enactment thereof for the time being in
force.

It is common case of the parties that in pursuance of clause (1)
of the agreement, reproduced above, the appellant Jagdish Chander
Gupta applied to the authorities concerned for permission to set up
the wool Combing Plant at Ludhiana instead of Kotah (Rajasthan)
for which the licence had been originally granted ,but the authorities
refused to grant the necessary permission. No steps were, however,
taken by him to have the industrial licence transferred in the name
of the firm. This naturally led to a dispute between the parties on
which the respondents appointed Shri Kewal Krishan Adya as Arbi-
trator. This appointment was agreed to by the appellant, but des-
pite notice issued to him, he did not appear before the Arbitrator and
ultimately informed him that he had withdrawn the appointment of
the Arkitrator. Thereupon Shri Kewal Krishan Adya Arbitrator
refused to proceed with the arbitration. Faced with this situation
the respondents moved the Sub-Judge, 1st Class, Ludhiana, on 8th
November, 1962, under sections 8 and 20 of the Arbitraiion Act for
filing the agreement and appointment of Shri Kewal Krishan Adya
or any other Arbitrator to adjudicate upon the dispute that had
arisen between the parties and for assessment of damages suffered
by them. Besides objecting to the jurisdiction of the Court, the ap-
pellant resisted the application because of the Central Govern-
ment’s vefusal to permit change of location of the plant from Kotah
to Ludhiana and asserting that the application was barred by time.
The learned Sub-Judge tried the case on the following issues: —

(1) Has this Court jurisdiction in the matter?
(2) Was the shifting to or installation of the Combing Plant

at Ludhiana a necessary condition for the operation of the
partnership as alleged?
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(3) Did the Government refuse permission for installing at
or shifting the location of the said plant to Ludhiana as
alleged, and if so, to what effect ?

{4) Had the partnership become impossible of performance as
alleged?

(5) Is this application within time?

Issiies Nos 1 and 5 were decided against the appellinit. Dealing
with issues Nos. 2, 3 and 4 together the learned Sub-Judge held that
though the Government had refused permission for shifting of the
location of the plant, that in no way affected the validity of the agree-
ment, nor had the agreement become  impossible of
performance, unlawful or void  Dbecause of frustration.
Accordingly he accepted the application of the  present
respondents and granting the application for filing the agreement
appointed Shri Jullunduri Parshad as the sole arbitrator by his order
dated 27th January, 1964.

In assailing the order under appeal Shri Bhagirth Dass, appear-
ing for the appellant, has urged: —

(1) That the partnership agreement was contingent upon the
grant of permission by the Government to the shifting
of the location of the plant from Kotah to I udhiana and
since the Government had refused to grani permission,
the agreement had become void and incapable of perfor- -
mance.

(2) That since according to the rules and the law under which
the licence for the plant was granted to the appellant and
he was permitted to set up the wool plant at Kotah, the
licence could not be sold or otherwise transferred by him
to some one else, the agreement of partnersaip (Exhihit
A1), under which the respondents claimed was illegal
and thus could not be mad= the hasis for any claim or relief.

(3) That Shri Jullunduri Parshad could not be appointed as
an Arbitrator as the authority of Shri Kewal Krishan
Adya, the Arbitrator, appointed by the parties themselves
had never been revoked and effect had not been given to
the provisions of section 5 of the Arbitration Act.
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(4) That the deed of partnership had not been executed pro-
perly as it was signed only by four of the parties,

{5) That no action under section 20 of the Arbitration Act for
filing the agreement and appointment of a new Arbitrator
could be taken by the Court as the responderts had not
complied with the provisions of section 8(1) of the Arbi-
tration Act under which they were required to serve a
notice upon the appellant to agree to the appoiniment of
a fresh Arbitrator after Shri Kewal Krishan Adya had
refused to act.

The finding of the trial Court on the questions of limitation and
jurisdiction have not been challenged before me. Shri Bhagirath
Dass, learned counsel for the appellant has also not pressed his con-
tention that the agreement wag void for want of signatures of one or
more of the parties, in view of the fact that the original agreement
(Exhibii A. 1), which is on record, admittedly bears the signatures of
all the parties. The plea that the agreement of arbitration had be-
come void and incapable of performance because of the refusal of the
Contral Government to change the location of the plant from Kotah
to Ludhiana is clearly untenable as the agreement nowhere pro-
vides that the partnership under the name of Ashoka Combing Mills
had been set up solely for running the Combing Mills at Ludhiana.
On the other hand, clause (3) of the agreement, which has bheen re-
‘produced earlier, clearly states: “It will work at Miller Ganj,
Ludhiana, or any other place convenient to the partners”. ‘From this
it is evident that if it was not possible to carry on the business of
parinership at Ludhiana, the partners could set up the business else-
where. In fact the agreement also entitles them to set up business
at varicus places including Ludhiana. Apart from this, a perusal of
the zgreement (Exhibit A. 1) would show that the partnership was
not formed solely for setting up and working the wool combing plant
at Lnidhiana or elsewhere but for other purposes as well. This is
quite ciear from clause (4) of the agreement, which sgpecifically
states that the business of the partnership shall be to deal in wool
tops combing, spinning and dyeing of wool and wool tops. In view
of these facts the agreement of partnership could not become in-
cperative or incapable of performance, simply because the Central
Government had refused permission to shift the location of the plant
{which has yet to be set up), from Kotah to Ludhiana. There is no
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impossibility in the partnership functioning even though the refusal
of the Central Government to permit the shifting of the location of
plant to Ludhiana has not enabled the partnership to set up the plant
at Ludinana.

It may be pointed out here that when the appellant informed the
respondents that the Government had not agreed to accord the neces-
sary permission to the shifting of the location of the plant, Rattan
Chand Oswal respondent at once informed him by means of the
letter Exhibit A. 3 that respondents agreed to the setting up of the
plant in Rajasthan. This conduct of the respondent was quite con-
sistent with the provisions made in clause (3) of the agreement re-
prroduced earlier. It is thus obvious that if the appellant had agreed
to this suggestion, which is in consonance with the provisions of the
partnerchip deed, there would have been no difficulty in continuing
the partnership business. He, however, took a different course, and,
according to the allegation of the respondents, sold away his licence
for the import of Wool Top Combing Plant to someone else, obviously
with a view to obtain some profit for himself. This allegation was
made against him by the respondents in their letter Exhibit A. 4 to
which ke did not reply even to rebut the allegation of transferring
the licence to M/s. Nagpal Woollen Mills, Bombay.

In fect the appellant himself treated this partnership agreement
valid and binding on the parties as is evident from his conduct in
agreeing to the appointment of Shri Kewal Krishan Adya as Arbi-
trator. It was subsequently that he appears to have changed his
mind and attempted to wriggle out of it by informing the Arbitrator
that he (the appellant) had chosen to wihdraw his appointment. For
gll these reasons I find that the agreement is not void or rendered
incapable of performance because of the refusal of the Central Gov-
ernment to change the location of the plant from Kotah to Ludhiana.

This brings me to the consideration of the question as to the
course the respondents should have adopted when they found that
because of the appellant’s refusal to recognise the Arbitrator, Shri
Kewal Krishan Adya, to whose appointment the parties had pre-
viously agreed, the arbitration could not proceed. Shri Bhagirath
Dass hes contended that the only course which was open to the res-
pondents was to proceed in accordance with the provisions of section
8 of the Arbitration Act, 1940, and to serve a notice upon the appel-
lant calling upon him to appoint another Arbitrator within 15 days
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and uniless that notice was given, the Court had no power or autho-
rity to sppoint an Arbitrator in place of Shri Kewal Krishan Adya.
Reliance in this connection has been placed on Poran Lal v. Rup
Chand (1), where relying upon an earlier decision of that Court
reported as Jagananth Schu v. Chedi Sahu (2), it was held that in
absence of notice under para 6, Schedule 2 of the Civil Procedure
Code, which corresponds with clause (b) of sub-section (1) of scc-
{ion 8 of the Arbitration Act, by one of the parties to the other o
appoint the arbitrator, the Court had no power to make a tresh ap-
pointment. It is no doubt true that because of the refusal of Shri
Kewal Erishan Adya to proceed with the arbitration, it was open to
the respondents to pro/ceed in accordance with the provisions of
clause (b) of sub-section (1) of section 8 of the Arbitralion Act, but
the failure cf the respondents to serve a notice upon the uppellant
for fresh appointment of the Arbitrator does not, in my opinion, put
an end to the arbitration clause or deprive the Court of its jurisdic-
tion to appoint another Arbitrator in place of Shri Kewal Krishan
Adya. The application, which the respondents had made to the Suhb-
Judge was a composite one under sections 8 and 20 of the Arbitra-
tion Act. Section 20(1), which is relevant for our purpeoses, pro-
vides—-

“Where any persons have entered into an arbitration agree-
ment before the institution of any suit with respect to the
subject-matter of the agreement or any part of if, and
where a difference has arisen to which the agreement
applies, they or any of them, instead of proceeding under
Chapter II, may apply to a Court having jurisdiction in
the matter to which the agreement relates, that the agree-
ment be filed in Court.”

According to the clear language of this provision any party to the
partnership agreement has an option to apply under section 20 instead
of proceeding under Chapter II in which section 8 occurs. If the
intention was to confine the remedy of a party to an arbitration agree-
ment only to section 8, in case an Arbitrator refuses to act or is
incapable of acting, the langauge of section 20(1) would have been
materially different. The legislature in that case would not use the
expression “instead of proceeding under Chapter II?, but would

(1) AIR, 1931 All 61.
(2) AIR. 1929 All, 144,
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have Sald. "‘except in a case falling under Chapter II”. Reading the
two provisions together I find that the clear intention of the legis-.
lature was to give an option to a party to an arbitration agreement
4toradopt the course laid down in section 8(1)(a), or straighaway
come to the Court under section 20. It is significant that even under
section 8, if the parties do not agree to the appointment of a fresh
arbitrator when the requisite notice is given, the matter is to be taken
to the Court and it'is for the Court to make the appointment of an-
other arbitrator or umpire. The decision of the Allahabad High Court,
to which the learned counsel for the petitioner has referred, no doubt
indicates that unless notice under section § is given, the Court has
no jurisdiction to proceed with the appointment of fresh arbitrator or
umpire, but those observations may apply to the action which is taken
under that section. T fail to see how the jurisdiction of the Court
under section 20, if properly invoked. can be taken away merely
because of the omission of a party to serve the notice on the opposite
party for appointment of an arbitrator when sub-section (1) of sec-
tion 20 specifically lays down that instead of proceeding under
Chapter II, in which section 8 falls, the party concerned may apply
to the Court for filing the arbitration agreement.

How this application for arbitration agreement is to be dealt
wijth is provided in sub-section (3) of section 20. After notice to all
the parties to the agreement to show cause against the action proposed
to be taken, what the Court has to do is laid down in sub-section (4)

of section 20, which is in these words : —

“Where no sufficient cause is shown, the Court shal] order the
agreement to be filed and shall make an order of reference
to the arbitrator appointed by the parties, whether in the
agreement or otherwise, or where the patries cannot agree
upon an arbitrator, to an arbitrator appointed by the

Court.” »

It‘is\iiknyden this cla{x‘se that the léarned Sub-Judge has made the im-
pugned order appointing Shri Jullunduri Parshad as Arbitrator in
place of Shri Kewal Krishan Adya, who refused to act as suc.ll. This
order, in my opinion, is perfectly in accord with the provisions of
section 20 of the Arbitration Act.
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In Bhagwan Das v. Gurdayal (3) it has been observed—

“Where a pariy has gone to arbitration in a case in which
if it had refused to go to arbitration an order of reference
would have been made under paragraph 17, it is too late
for him, when a difficulty arises at a later stage of the
proceedings which has not been provided for unless an
order of reference has been made, to dispute the right
of his opponent to obtain an order of reference under
paragraph 17, Schedule 2, C.P.C.”

In Shec Narain v. Bale Rao (4) the Division Bench of that Court
ruled—

“Where an agreement of reference to the arbitration has heen
enterned into by the parties but thearbitrators have not
so far functioned, the Court has power to enforce the
agreement against the parties.”

It was further observed in that case that paragraph 17 far from im-

plying an ouster of jurisdiction, predicated that the arbitrators had
the jurisdiction to act on the reference and that the Court should
step in and ask them to exercise their powers as arbitrators if they
were agreeable to do so.

In Indig Hosiery Works v. Bharat Woollen Mills Ltd. (5), it was
observed—

“Section 20 (1) contemplates agreements to which the provi-
sions of Chapter II would also apply.”

These authorities are fully consistent with the view that 1 have
taken about the competency of an application under section 20 of
the Arbitration Act, even though it was open to the respondents to
proceed under section 8(1) of that Act.

The only contention that remains to be considered is about the
validity of the partnership agreement. Apart from the fact that no

(3) AIR, 1921 All 188.
(4) AIR. 1932 All 348.
(5) AILR, 1958 Cal. 488.
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such objection was raised in the court of the Sub-Judge at the time.
of the arguments in that Court, I find this objection entirely un-
tenable. Clause 5 of the Imports (Control) Order, 1955, upon which
Shri Bhagirth Das has relied, does not impose a positive prohibition
on the transfer of a licence granted to a particular person. It
merely lays down that it shall be deemed to be a condition of every
such licence, that no person shall transfer and no person shall ac-
quire by transfer any licenced issued by the licensing authority
“except under and in accordance with the written permission
of the authority which granted the licence or of any other person em-
powered in this behalf by such authority.” From this it is obvious
that a transfer of licence can be made with the permission of the
authority concerned. The agreement of vartnership itself contemp-
lates the obtaining of such permission by the appellant as it specifi-
cally provides that he shall obtain the “necessary amendments in
the industrial licence so that it may be in the name of the firm.” As
has been observed earlier though the appellant had applied for the
change of location of the plant that was to be set up, he never took
any action to obtain the necessary permission. This is the alleged
breach on his part which constitutes one of the matters in dispute
between the parties requiring adjudication by the arbitrator. For
all these reasons I am of the ovinion that the order of the Sub-
Judge does not suffer from any illegality and the anpointment of
the arbitrator made by him is perfectly valid. The appeal is accord-
ingly dismissed with costs.

The records be remitted to the trial Court to enable the Arbitra-
tor to proceed with the arbitration.
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