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Zamindar Motor and rule 4.7 and consequently the letter of 19th October,
'll;rag:f:"tLEQ'- 1959 could not have. been treated as an application.
Tl

o, ” Regarding the objection of the learned counsel for the

State Transport respondents whether the appellants were persong aggneved

Autherity, Delbior not, we are of the opinion that they were. They were

and another hoynd to be prejudicially affected in case the Delhi Trans-

};apur, 7. port Undertaking was permitted to operate sé:V‘i'c’eS
parallel to the existing services of the appellants.

In view of the opinion that we have expressed on these
two questions it is not necessary to deal with the other
contentions raised by the learned counsel for the appellants.
In the result the appeal succeeds and the permits granted
to Delhi Transport Undertaking to run their buses on
Delhi-Bawana; Delhi-Narela via Bawana; Delhi-Anchandi
vie Bawana and Delhi-Kharkhoda via Bawana routes
quashed, There will, however, be no order as to costs.

Mabajan J. D. K. Manasan, J.-—I agree.
BR.T.

INCOME TAX REFERENCE
Before Daya Krishan Mahajan and S. K. Kapur, J].

DELHI REGISTERED STOCKHOLDERS (IRON AND- STEEL)
ASSOCIATION LTD.,—Appellant.
versus
THE COMMISSIONER OF INCOME TAX, DELHI AND
‘ RAJASTHAN, NEW DELHI.,—Responden:.
Income Tax Reference No. 1—D of 1962

1965 Income-tax  Act (XI of 1922)—Proviso 1o S. 2(11)(1)(a)—

Order passed by Income-tax Officer refusing change in the previous
March, 2nd. year—Whether appealable.

Held, that no appeal would lie against and order of the Income
tax Officer refusing change in the previous year under the proviso
to sub-clause (a) of clause (1) of section 2 (11) of the Income-tax
Act, 1922. Under section 3 the tax is to be charged in respect of the
total income of the previous year. The previous year is defined in
sub-section (11) of section 2 and under the proviso thereto once:an
assessee has been assessed in respect of a particular source of income
or where in respect of business, profession or vocation newly set up.
an assessee has éxercised the option under sub-clause (c), the gssessce
cannot in respect of that source, business, profession or vocation
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change his previous year except with the consent of the Income-tax
Officer and upon such conditions as he may impose. Consequently

whether or not permission to change the previous year should be given .

has to be decided by the Income-tax Officer and may be by the Com-
missioner ‘in revision but it cannot be said that the assessee, who
challanges - that decision is either objecting to the amount of income
assessed - under section 23 or the amount of tax determined under’
section - 23, or denying his liability to be assessed under the Act.
All that he is complaining about is that for the purpose of section 3
a different period should be taken for the computation of his income.

Reference under Section 66(2), of the Indian Income Tax Act,
1922 (XI of 1922) referring the following question of law for the
opinion of their Lordships:—

“Whether an appeal lay against an order of the Income-tax
Officer refusing change in the ‘previous year under the
- proviso to sub-clause (a) of clause (i) of section 2(11), and
whether the appellate authorities are competent to judge
in appeal whether the discretion so vested in the Income-
tax Officer has been judiciously and correctly exercised.”

--.8..N. AnpLey, Abvocare, for the Petitioner.
-, H. Haroy anp Davrp Karur, Apvocates, for the Respondent.

ORDER

KAéﬁR, J—The following question of law has been
referred to this Court under section 66(2) of the Indian
Income-tax Act, 1922 : —

. _"‘Whether an appeal lay against an order of the
""" Income-tax Officer refusing change in the ‘pre-
~ vious year’ under the proviso to sub-clause (a) of
clause (i) of section 2(11) and whether the appel-

“late authorities are competent to judge in appeal
whether the discretion so vested in the Income-

tax Officer has been judicially and correctly

exercised?”

' The relevant assessment year is 1952-53 (the previous
year ending 30th April, 1951). The Delhi Registered
Stockholders (Iron & Steel) Association Ltd., Dethi (here-
inafter referred to as the assessee company) is a limited
liability company incorporated in the year 1944. It com-
menced its business on 1st September, 1944. The accounts

Kapur,

J.
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Delhi Registered were closed for the first time on April 30, 1945 and the
Stockholders 55cessment for the assessment year 1946-47 was made for
(lron and Stel) ie period Ist September, 1944 to 30th April, 1945. There-
. " after the assessments were made for the previous years end-

The Commis- ing on 30th April. The profits of the company were exempt
sioner of Income from income-tax, under the orders of the Central Board
lgg?:;su?:}fl Naé’g of Revenue and each shareholder was charged to tax direct
Delhi on hig share profits. The system of directly taxing the

— the shareholders was discontinued in the year 1951, when
Kapur. J.  the Central Board of Revenue discontinued the exemption
in favour of the company. On November 26, 1951 the

assessee company passed a resolution whereby the date of

annual closing of accounts was changed from 30th April to

31st March. In the year 1952 the balance-sheet and the

profit and loss account were drawn up for the period

ended 31st March; 1952. The assessee company made an

application under the proviso to sub-clause (a) of clause (i)

of section 2(11) for change of the accounting period with

respect to the assessment year 1951-52. Thig application was

refused. The request was repeated for the assessment year

1952-53 but the Income-tax officer again declined the re-

quest. In this reference we are concerned with the latter

application. It may also be pertinent to point out that the

assessee company even filed their return of income for the

period ended March 31, 1952. The Income-tax Officer con-

sidered the balance-sheet and profit and loss account for the

period ended 30th April, 1951 as the relevant balance-sheet

and profit and loss account for assessment for the assess-

ment year 1952-53. The order making the assessment and

declining the request for change in the accounting period

was a composite one. Aggrieved by the order the assessee

company filed an appeal before the Appellate Assistant Com-

missioner. In the said appeal it was inter alia contended

that the Income-tax Officer was wrong in not allowing the

assessee company the change of the accounting period

claimed by it. The Appellate Assistant Commissioner,

however, came to the conclusion that this matter could not

be agitated in appeal since discretion of the Income-tax

officer was final. The appeal by the assessee company

before the Tribunal also failed. It has been contended by’

Mr. Andley, learned counsel for assessee company that the

Tribunal was in error in holding that this question could

not be agitate in appeal. His submission is that if the

petition for change of the year had been accepted, then the

profits arising up to the 31st of March, 1951, would have




VOL. . XVIII-(2) ] INDIAN LAW REPORTS 407

been exempt and consequently an appeal lay before the Delhi Registered
Appellate Assistant Commissioner under section 30. Ac- Stockholders
. o e (Iron and Steel)
cording to the learned counsel any assessee objecting to the (oo Ltd..
amount of income assessed under section 23, or the amount .-
" of tax determined under section 23, or denying his liabi- The = Commis-
lity to be assessed under the Act, could file an appeal under ;}onergilir_moms
section 30 before the Appellate Assistant-Commissioner R:?a,a sthan,l 1\?:‘“'
and in agitating against the order of the Income-tax Officer Delhi
in declining permission to change the previous year, the —
assessee company was in substance objecting to the amount Kapur, J.
of income assessed under section 23 and the amount of tax
determined thereunder. He was also denying his liability
to he assessed under the Act. In the alternative the learn-
ed counsel submits that the order being a composite order
the assessee company could agitate the matter before the
Appellate Assistant Commissioner and consequently before
the Tribunal inasmuch as the acceptance of the contention
of the assessee company would have automatically result-
ed in the reduction and/or extinction of the assessee com-
pany’s tax liability. The learned counsel relies in sup-
port of this propositicn on the decision of the Bombay
High Court in Commissioner of Income-tax, Bombay City
v. Jaglish Prasad Ramnath (1). In that case the Bombay
High Court was concerned with penal interest imposed
under sub-section (6) of section 15-A and the question was
whether in an appeal against the regular assessment the
assessee could urge before the appellate authority that the
income upon which the quantum of interest was charged
should be reduced and as a consequence of such reduction
the penal interest should also be reduced. It was held—

. +.. 'Therefore the scheme of the Act is that penal inte-
- rest must follow upon the regular assessment;
the appeal should be against the regular assess-
ment and in the regular assessment it should

be open to the assessee to take all points which

may legitimately not only reduce the taxable
income or the tax to be paid or with regard to

the proper head under which the income should

fall but also reduce “the quantum of penal in-
terest and the legislature having provided for

this in the regular appeal itself did not think it

(1) (1955) 27 L'TR. 192
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Delhi Fegistered necessary that a separate right of appeal should
ai?;ﬁflgf:;) be given to the assessee to appeal agamst the
Association Lid., quantum of penal interest.”

‘D

The  Commis-Jt j5 t5 be remembered that there is no inherent right of
sioner of Income
Tax, Delhi and appeal and that the right has to be deduced from the pro-
Rajasthan, New Visions of section 30 alone and the said section gives r1ght
Delhi of appeal only in certain circumstances and to certain per-
- sons against certain orders of the Income-tax officer which
Kapur, J. are expressly specified in the section. In the Bombay case
the position was slightly different. Their Lordships were
concerned with penal interest payable under sub-section
(6) of section 18-A. The payment of penal interest is com-
pletely linked with the tax payable as a result of regular
assessment and as a matter of fact by virtue of sub-section
(8) it has to be added to the tax as determined on the basis
of the regular assessment if it has not been paid. It was in
these circumstances that the Bombay High Court held that
since there was an automatic re-adjustment of penal interest
imposed under sub-section (6) as well as su.b-sectwn
(8) of section 18-A, in an appeal against regular assessment
it was open to an assessee to take a point in appeal which
may reduce the penal interest. As a matter of fact, the
High Court also held that the legislature had not prov1ded
any right of appeal merely against an order of the Income—
tax officer imposing penal interest under section 18-A for
failure to pay advance Income-tax. Reliance is again plac—
ed on a decision of the Supreme Court in Commissioner of
Income-tax, U.P. v. Kanpur Coal Syndicate (2), whera ‘the
question was whether the option exercised by the Income-
tax officer under section 3 in assessing either the associa-
tion of persons as such or the members thereof individually
could be made subject-matter of appeal. Their Lordships
came to the conclusion that it could be. It was observed—

“The expression ‘denial of liability’ is comprehensive
enough to take in not only the total denial of
liability but also the liability to tax under parti-
cular circumstances. In either case the denial
is a denial of liability to be assessed under the
provisions of the Act. In one case the asessee
says that he is not liable to be assessed to tax

(2) (1964) 53 L.T.R. 225. o
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under the Act, and in the other case the asses- Delhi

Registered

see denies his liability to tax under the provi- Stockholders

sions of the Act if the option given to the appro- (Iron

priate officer under the provisions of the Act is
judicially exercised.” The

and Steel)

Association Ltd..

V.
Commis-

sioner of Income

That decision also would be distinguishable because only Tax,
one of the two, namely, either the association of persons or Faias
the individual members could be assessed and if one of

Delhi ‘and

than, New

Delhi

them came up in appeal on the ground that they xapur, J.

are not liable to be assessed, such an appeal would
fall within section 30. If appellate jurisdiction has
to be derived from the statutory provisions by
which it is created and it can be acquired and exercised
only in the manner prescribed, then we are of the opinion
that no appeal would lie against an order of the Income-
tax officer refusing change in the previous year under the
proviso-to sub-clause (a) of clause (1) of section 2(11).
Under section 3 the tax is to be charged in respect of the
total income of the previous year. The previous year is
defined in sub-section (11) of section 2 and under the pro-
viso thereto once an assessee has been assessed in respect
of a particular source of income or where in respect of busi-
ness, profession or vocation newly set up an assessee has
exercised the option under sub-clause (c) the assessee can-
not in respect of that source, business, profession, or voca-
tion change his previous year except with the consent of
the Income-tax Officer and upon such conditions as he may
impose. Consequently whether or not permission to change
the previous year should be given has to be decided by the
Income-tax officer and may be by the Commissioner in re-
vision but it cannot be said that the assessee who challan-
ges that decision is either objecting to the amount of income
assessed under section 23 or the amount of tax determined
under section 23, or denying his liability to be assessed
under the Act. All that he is complaining about is that
for the purpose of section 3 a different period should be
_ taken for the computation of his income. In our view,
therefore, the Tribunal was right in holding that this mat-
ter could not be agitated in appeal. The fact that the order
is a composite one does not, in our opinion, make any diffe-
rence. The question of testing in appeal whether Income-
tax officer has exercised his discretion judicially and cor-
rectly does not, in the circumstances arise. The answer to
this question would, therefore, be in the negative and it is
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Delhi Registered answered accordingly. There will in the circumstances

Stockholders of the case be no order as to costs.
(Iron and Steel)

Association Ltd.,

». D. K. MaHnaJsan, J—I agree.
The Commis-
sioner of Income B.R.T.

Tax, Delhi and
Rajasthan, New

Delhi INCOME TAX REFERENCE

Kapur, J.

Before Daya Krishan Mahajan and S. K. Kapur, |.

M/S REGAL THEATRE, NEW DELHL—Applicanss.

versus
THE COMMISSIONER OF INCOME TAX, NEW DELHI,—

Respondent.
Income Tax Reference No. 3-P of 1961

1965 Income-tax Act (XI of 1922)—S. 10—Lessee of cinema panclling
. . the walls to hide ugly spots—Expenses incurred—Whether revenuc
March, 8th, or capital expenditure.

412 PUNJAB SERIES [voL. xvIn-(2)

M/s Regal  some places and there were also some ugly spots thereon.
Theageih,NeW The assessee, in order to cover up these cracks and ugly
f,. ! spots, panelled the lounge, the stair-case and the restaurant.
The Commis- In the lounge, the booking ofﬁces the visitors’' stand . and
sioner of Income- a place for refreshment are housed. The cost of panellmg
tax, New Delhi cyme 1o Rs. 18,640. Out of this amount Rs. 7,340 was on
Mz;')—a]an 3 account of replacement and Rs. 11,300 was on account of
decoration expenses. The assessee claimed deduction of
these amounts under section 10(2)(xv) on the ground that
this expenditure had been incurred for the purposes of the
business and was in the nature of ‘revenue expenditure’. -
The Income-tax Officer disallowed both these items for the

following reasons :—

“(a) Penalling of walls amounted to nothing else
but putting on fixture and any expenditure in-
curred on fixture was a capital expenditure.

(b) The cinema building was on lease. If the asses-
see failed to get the renewal of lease then he had
the option to remove the fixture and sell it in



