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had jurisdiction under sections 100 and 101 of the 1951 Act, and it 
must be held that there has been implied modification of section 30 
of the 1950 Act.

I would, therefore hold for the reasons already given that the 
question posed in the opening part of this judgment and on which 
the opinion of the Full Bench has been invited, must be answered in 
the negative.

A. N. Grover, J.—I agree.

Harbans Singh, J.—I also agree.
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Letters Patent— Clause X —Discretion exercised by Single Judge— When can 
be interferred with— Code of Civil Procedure (Act V  of 1908)— Order 41 Rule 
19— Appeal dismissed under rule 11(2) or 17 or 18 of Order 41— When can be 
readmitted—High Court Rules and Orders— Volume V— Chapter 3-A, Rule 8—  
Parties not represented by counsel—Notice sent by registered post to appellant on 
an address different from that given in the memorandum of appeal and not 
served— Whether sufficient service,

H eld , that in Letters Patent Appeal interference with the exercise of dis
cretion by a Single Judge should not be resorted to unless the discretion is found 
to have been exercised arbitrarily.

H eld, that under Order 41 Rule 19 of the Code of Civil Procedure, 1908, 
as soon as the Court is satisfied that an appellant was prevented by any sufficient 
cause from appearing in Court when his/her appeal was called on for hearing, 
the Court is bound to re-admit the appeal op such terms as to costs or otherwise 
as it thinks fit.
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Held, that it is the duty of the Registry of the H igh Court under rule 8 of 
Chapter 3-A of Volume V  of the Rules and Orders of the H igh Court to issue notices 
to parties who are not represented by counsel by registered A.D. post and to send the 
same “ to an address as given by the appellant in the memorandum of appeal” , 
it is the posting of only a postcard which is deemed to be sufficient intima- 
tion to the party of the date fixed in the case. If it is ordered by the Court that 
actual date notice of the hearing of the appeal be served on the appellant, the appeal 
cannot be dismissed in default till such notice is served on him. A  notice sent to 
the appellant by registered post on an address different from that given in the memo- 
randum cannot be held to be sufficient service if the notice did not reach him.

Letters Patent Appeal under Clause X  of the Letters Patent, against the order 
of the Hon'ble Mr. Justice D . K . Mahajan, dated 14th January, 1966, dismissing 
the petition for restoration of E.F.A. N o. 358 of 1963.
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JUDGMENT

Narula, J.—This appeal under clause 10 of Letters Patent is 
directed against the order of a learned Single Judge, dated January 
14, 1966, dismissing in limine an application of the appellant under 
Order 41 Rule 19 of the Code of Civil Procedure for restoration of 
her Execution First Appeal No. 358 of 1963, filed by her through 
Shri Durga Dass Khanna who was at that time practising as an 
Advocate of this Court. The appeal was admitted on October 21, 
1963. When it reached for final hearing on August 5, 1965, it was 
found that the appellant was not represented, as her counsel had 
in the meantime been appointed as Chairman of the Punjab Legis
lative Council. Gurdev Singh, J., before whom the appeal had been 
listed, therefore, directed that a notice for an actual date be issued 
to the appellant to appear and prosecute the appeal. Though the 
appellant had given her address not only in the memorandum of 
parties filed with the execution first appeal, but throughout this 
litigation as that of 2'/7 West Patel Nagar, New Delhi, the A. D. 
notice postcard was addressed to her at R-102, West Patel Nagar  ̂
New Delhi. The postcard, dated August 12, 1965, which was issued 
for the actual date hearing fixed for September 17, 1965, was receiv
ed back undelivered to the addressee. When the case came up for 
hearing before Gurdev Singh, J., again on September 30, 1965, in 
the above situation, the above-said notice had not yet come back
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and the case was, therefore, adjourned to October 11, 1965, for 
enquiry from the postal department. It was further directed by 
the learned Judge that in the meantime a fresh notice for that date 
may be issued to the appellant by registered post. Unfortunately, 
however, the fresh notice was again issued to an address which 
reads as R-102, West Patel Nagar, New Delhi, which was admittedly 
never the address of the appellant. The case having been listed for 
hearing on October 11, 1965, actually reached hearing on October 
15, 1965, before Mahajan, J. Since no one appeared for the appellant, 
the appeal was dismissed by the learned Judge for default of ap
pearance without any order as to costs in the presence of the 
counsel for the respondent.

According to the appellant, she happened to come to Chandi
garh on November 12, 1965, and on enquiry came to know that her 
appeal had been dismissed in default. Thereupon she filed Civil 
Miscellaneous 2295-C of 1965, on November 15, 1965, under Order 41 
Rule 19 of the Code of Civil Procedure for readmission of the ap
peal. In the application which was duly supported by the affidavit 
of the appellant, she had stated that the appeal had been put up 
for hearing without any of the notices ordered by Gurdev Singh, J., 
having been served on her and that the notices issued by the 
Office of this Court had been sent to a wrong jaddress, as would' be 
evident from the addresses given on the notices compared with the 
address of the appellant given on the memorandum of parties in 
the execution first appeal. The Single Judge of this Court before 
whom this application came up for hearing dismissed the same in 
limine by order, dated January 14, 1966. Aggrieved by the same, 
the appellant has preferred this appeal.

In the application for readmission of the appeal, the correct 
address of the appellant had not been quoted. Nor had the address 
at which the two notices were issued to the appellant been men
tioned. The difference between the two addresses does not appear 
to have been brought to the notice of the learned Judge.

This appeal has been contested by the respondent. Her learned 
counsel Shri Ram Rang has not been able to question any of the 
facts stated above, but has merely argued on the authority of the 
Lahore High Court in the Hanuman Chamber of Commerce Ltd., 
Delhi v. Messrs R. B. Seth Jassa Ram-Hira Nand (1), that in a Let
ters Patent appeal interference with the exercise of discretion by

(1 )  1947 P .L .R . 230.
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a learned Single Judge should not be resorted to unless the discre
tion is found to have been exercised arbitrarily. Counsel is no 
doubt right in his submission, but the argument has no application 
to the present case as rule 19 of Order 41 of the Code, which is 
quoted below, does not vest any discretion in a Court: —

“Where an appeal is dismissed under rule 11, sub-rule (2) or 
rule 17 or rule 18, the appellant may apply to the Ap
pellate Court for the readmission of the appeal; and, 
where it is proved that he was prevented by any suffi
cient cause from appearing when the appeal was called 
on for hearing or from depositing the sum so required, 
the Court shall readmit the appeal on such terms as to 
costs or otherwise as it thinks fit.”

As soon as the Court is satisfied that an appellant was prevented by 
any sufficient cause from appear mg in Court when his/her appeal 
was called on for hearing, the Court is bound to readmit the ap
peal on such terms as to costs or otherwise as it thinks fit. There 
is, therefore, no question of exercise of any discretion by the 
learned Single Judge in this case. From a perusal of the above-said 
record which does not appear to have been placed before the learn
ed Single Judge, we are satisfied that the appellant was prevented 
by sufficient cause from appearing when her execution first appeal 
was called for hearing on October 15, 1965. It is the duty of the 
Registry of the Court (vide rule 8 of Chapter 3-A of Volume V of 
the Rules and Orders of this Court) to issue notices to parties who 
are not represented by counsel by registered A.D. post and to send 
the same “to an address as given by the appellant in the memoran
dum of appeal”. It is the posting of only such a postcard which is 
deemed to be sufficient intimation to the party of the date fixed in 
the case. The first proviso to rule 8 referred to above is in the 
following terms:—

“Provided that intimation of the pacca date fixed in a cas# 
will be sent by registered postcard (A.D.) to such parties 
as are not represented by counsel. Such postcard shall be 
sent to an address to be given by the party in response 
to the original notice of appeal calling upon him to fur
nish an address for service for the purposes of the appeal, 
or if he fails to give such address within one month of
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the service of such notice of appeal, to his address as 
given by the appellant in the memorandum of appeal. 
The posting of such postcard shall be deemed to be suffi
cient intimation to the party of the date fixed in the 
case.”

Smce it is the common case of the parties that the appellant’s 
counsel Shri D. D. Khanna had left the profession by the time the 
execution first appeal came up for hearing and since it had been 
ordered by the learned Single Judge that actual date notice of the 
hearing of her appeal may be served on the appellant, the appeal 
could not be dismissed in default till such notice was served on her. 
In these circumstances, we allow this appeal, set aside the order of 
the dismissal of the appellant’s application under Order 41 Rule 19 
of the Code of Civil Procedure and readmit Execution First-Appeal 
No. 358 of 1963, and further direct +hat the same may be listed for 
hearing before any Single Bench on August 21, 1967. In the circum
stances of the case, there is no order as to costs of this appeal.

S. B. Capoor, A.C.J.—I agree.

R .N .M .
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