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and thus does not fall in the category of a residential house. The 
only allegation regarding this is in the application for attachment 
and that too in a different hand. In any case, in the warrant of 
attachment, this is not so stated. Moreover, when the judgment- 
debtor or his witnesses were in the witness-box, this matter was not 
put to them. After two months of the close of their testimony, when 
the decree-holder gave evidence, this fact is brought into prominence. 
In this situation, we are unable to hold that the house in dispute was 
a “Khandar” at the time of attachment.

The next question, that now remains to be settled, is whether 
the property in dispute is the only residential house of the judgment- 
debtor. The executing Court has given a clear finding on that 
matter. The finding is that it is the only residential house of the 
judgment-debtor. We have gone through the evidence on this part 
of the case and we are clearly of the view that on the evidence, as 
it stands, the finding is fully justified. The learned counsel for the 
respondent could not urge anything substantial against the decision 
of the executing Court on this part of the case. If this finding stands, 
the result would be that the so-called attachment and the conse
quent sale thereon would be bad in law. However, the judgment- 
debtor has claimed that he has only one-third share in the house. The 
entire house has been sold. No other person has come to object to 
the sale. In this view of the matter, the proper order to pass would 
be to set aside the sale with regard to one-third of the house in dis
pute which one-third belongs to the judgment-debtor.

The result, therefore, is that this appeal is partly allowed and the 
sale of the house, to the extent of one-third, is set aside. There will 
be no order as to costs.

Mehar Singh, C. J.—I agree.
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or its delegate—Acts and omissions by a Sarpanch during a previous term of 
office— Whether can be considered for his removal after his re-election.

Held, that the manner o f inquiry has nothing to do with the power of 
removal excepting to this extent that the removing authority by inquiry satisfies 
its mind as to the grounds on which the removal would be justified in law. 
There is nothing in section 102(2) of Punjab Gram Panchayat Act to warrant 
the suggestion that the inquiry must be held by the Government or by its 
delegate. There is nothing wrong in the Government or its delegate getting the 
matter inquired from any agency that the Government or the delegate considers 
necessary.

Held, that a Sarpanch cannot be removed for his acts and omissions during 
the course of his previous term of office after he has been elected for another 
term.

Letters Patent Appeal under clause 10 of the Letters Patent, against the 
judgment, dated 23rd March, 1966, passed by the H on ’ble Mr. Justice Shamsher 
Bahadur, dismissing Civil Writ No. 1916 of 1965.
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JUDGMENT

Mahajan, J.— This is an appeal under Clause 10 of the Letters 
Patent and is directed against the decision of a learned Single Judge 
of this Court dismissing the appellant’s petition under Articles 228 
and 227 of the Constitution of India.

By this petition, the appellant challenged his removal from the 
office of Sarpanch of the Gram Panchayat, Hassanpur. The order o ( 
removal was passed by the Director Panchayats on the 8th of June, 
1965, under sub-section (2) of section 102 of the Punjab Gram Pan
chayat Act, IV of 1953 (hereinafter referred to as the Act).

On facts, there is no controversy. The appellant has been a 
Sarpanch since 1958 right to the time of his removal. He was elected 
for the first lime, as already stated, in tEe year 1958. He was again 
elected in the year 1960. and for the third time in the year 1964. The



m

action under section 102(2) of the Act has been taken on the follow
ing grounds:—

(a) That he had arranged an entertainment show in his capacity 
as Sarpanch for making collection for National Defence 
Fund from 11th January, 1963 to 25th January, 1963. In 
this connection, he was found guilty of not maintaining 
proper accounts of collections made by him and thus he 
embezzeled funds;

(b) That he made payment of Rs. 1,700 to the Contractor out 
of the Government Grant for construction of school build
ing without getting the approval of the Overseer. The 
school building cracked and became unfit for use. The 
Overseer had estimated that a recovery of Rs. 2,230 be 
made from the contractor for defective construction. It 
shows that he made payment of Rs. 1,700 irregularly and 
abused his position as Sarpanch.

Proper inquiry was held into these allegations and on the basis of 
the findings in that inquiry, the impugned order was passed. The 
appellant did challenge the report of the inquiry on various grounds; 
but it is not necessary, for our purposes, to advert to this aspect of 
the matter. The learned Single Judge has examined this matter and 
has taken the view that the inquiry was proper. We see no reason 
to depart from that finding.

Before the learned Single Judge, the only substantial conten
tion, that was raised, was that the Director, to whom the Govern
ment had delegated its authority for removal, could not delegate his 
power to hold an inquiry to the Sub-Divisional Officer. This con
tention was negatived by the learned Single Judge in view of the 
decision of this Court in Piyare Lai v. The Deputy Commissioner, 
Hoshiarpur (1). This very contention has been raised before us and 
again reliance has been placed on the provisions of section 95, sub
sections (1) and (6) read with section 102(2) of the Act. The rele
vant part of the aforesaid provisions is set down below for facility 
of reference:—

“95 (1) Government may, by notification, delegate all or any 
of its powers under this Act other than the power to make

Din Dayal v. The State of Punjab, etc. (Mahajan, J.)

(1) I.L.R. (1966) 2 Punj. 20.



rules, to a Deputy Commissioner or the Sub-Divisional 
Officer, as the case may be, or the Director.
* * . * * * *
* * * * * *

95. (6) The Deputy Commissioner, or the Sub-Divisional 
Officer, as the case may be, may delegate any of his 
powers of control to any officer not below the rank of an 
Extra Assistant Commissioner or to a District Panchayat 
Officer.
$  $  $  $  sj* $

❖  * * * * *

102(2) Government may, after such enquiry as it may deem 
fit, remove any Panch—

(a) on any of the grounds mentioned in sub-section (5) of 
section 6;

(b) who refuses to act, or becomes incapable of acting, or is
adjudged an insolvent;

(c) who, without reasonable cause, absents himself for more
than two consecutive months from the meetings of the 
Gram Panchayat or the Adalti Panchayat, as the case 
may be;

(d) who, in the opinion of Government or of the officer to
whom Government has delegated its power of removal, 
has been guilty of misconduct in the discharge of his 
duties;

(e) whose continuance in office is, in the opinion of Govern
ment or of the officer to whom Government has dele
gated its powers of removal, undesirable in the interests 
of the public.

Explanation—The expression ‘misconduct’ in clause (d) in
cludes the failure of the Sarpanch without sufficient 
cause.—•

(i) to submit the judicial file of a case within two weeks of
the receipt of the order of any Court to do so;

(ii) to supply a copy of the order of the Gram Panchayat
in an administrative or judicial case decided by it, 
within two weeks from the receipt of a valid applica
tion therefor.”

I .L .R . Punjab and Haryana (1967)1
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The argument is that according to section 102(2), a Panch or a Sar
panch can only be removed by the Government after such inquiry 
as it deems fit. This inquiry has to be either by the Government or 
by the Deputy Commissioner because under sub-section (1) of sec
tion 95, the Government has delegated the power of removal to the 
Deputy Commissioner. It is maintained that the Deputy Commis
sioner could not further delegate that power to the Sub-Divisional 
Officer, who held the inquiry. In view of section 95(6)', this argu
ment is wholly futile. The manner of inquiry has nothing to do 
with the power of removal excepting to this extent that’ the remov
ing authority by inquiry satisfies its mind as to the grounds on 
which the removal would be justified in law. But there is nothing 
in section 102 (2) to warrant the suggestion that the inquiry must be 
held by the Government or by its delegate. We see nothing wrong 
in the Government or its delegate getting the matter inquired from 
any agency that the Government or the delegate considers neces
sary. This view finds full support from the decision in Piyare Lai’s 
case. Therefore, there is no substance in the principal contention 
that was canvassed before the learned Single Judge and, in our 
opinion, the learned Single Judge was right in repelling.', that con
tention.

The learned counsel for the Appellant, however, has brought 
to our notice a Bench decision of this Court in The State of Punjab 
v. Bakhtawar Smgh, Letters Patent Appeal No. 23 of 1959, decided on 
29th August, 1960. This decision fully applies to the facts of the 
present case. The decision was given with reference to identical 
provisions in the Punjab Municipal Act; those provisions being sec
tion 16 and rule f.7 of the Municipal Election Buies, 1952. The cor
responding provisions in the Gram Panchayat Act are sections 102 
down below side by side: —
and 6(5). For facility of reference, both these provisions are set

The Punjab Municipal Act The Punjab Gram Pancha
yat Act

Section 16: Section 102:
The State Government may, by The Deputy Commis- 

notlfixation, remove any member of sioner may during the course 
committee— of an enquiry, suspend a

(a) if he refuses to act, or be- Panch, for any of the reasons 
comes in the opinion of the for which he can beremov- 
State Government, incapable ed, and debar him from tak- 

of acting, or has been declar- ing part in any act or proce
ed a bankrupt or an insolvent edings of the said body dur- 
or has been convicted of any ing that period and order
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such offence or subjected by a 
criminal court to any such 
order as implies, in the opin
ion of the State Government 
a defect of character which un
fits him to be a member;

(b) if he has been declared by noti
fication to be disqualified ior 
employment in, or has been 
dismissed from, the public ser
vice and the reason for the 
disqualification or dismissal is 
such as implies in the opinion 
of the State Government a 
defect cr character which un
fits him to be a member;

(c) if he has without reasonable 
cause in the opinion of the 
State Government absented 
himself for more than three 
consecutive months from the 
meetings of the committee;

(d) if his continuance in office is, 
in the opinion of the State 
Government, dangerous to the 
public peace or order;

(e) if, in the opinion of the State 
Government he has flagrantly 
abused his position as a mem
ber of the committee or has 
through negligence or miscon
duct been responsible for the 
loss, or misapplication of any 
money or property of the 
committee;

(f) in the case of an elected mem
ber, if he has, since his elec
tion, become subject to any 
disqualification which, yf it had 
existed at the time of his elec
tion, would have rendered

The Punjab Gram Pancha
yat Actt

him to hand over the records, 
money or any property of the 
said body to the person 
authorised in this behalf.

(2) Government may 
after such enquiry as it may 
deem fit, remove any 
Panch—

(a) on any of the grounds 
mentioned in sub -sec
tion (5) of section 6;

(b) who refuses to act, or 
becomes incapable of 
acting, or is adjudged 
an insolvent;

(c) who, without reasona
ble cause, absents him
self for more than two 
consecutive months 
from the meetings of 
the Gram Panchayat 
or the Adalti Pancha
yat, as the case may 
be;

(d) who in the opinion of 
Government or of the 
officer to whom Gov
ernment has delegat
ed its power of remo
val, has been guilty of 
misconduct in the dis
charge of his duties;

(e) whose continuance in 
office is, in the opinion 
of Government or of 
the officer to whom 
Government has dele
gated its powers cf 
removal, undesirable 
in the Interests of the 
public.

Explanation.—The expres
sion ‘misconduct’ in clause
(d) includes the failure of
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him ineligible under any rule 
for the time being in force 
regulating the qualifications 
of candidates for election, of 
if it appears that he was at 
the time of his election sub
ject to any such disqualifica
tion;

(g) if, being a legal practitioner, 
he acts or appears in any 
legal proceeding on behalf of 
any person against the com-r 
mittee, or on behalf of or 
against the Government where 
in the opinion of the State Gov
ernment such action or appear
ance is contrary to the interests 
of the committee:

Provided that before the State 
Government notifies the re
moval of a member under this 
section, the reasons for his 
proposed removal shall be 
communicated to the member 
concerned, and he shall be 
given an opportunity of ten
dering an explanation in writ
ing.

(2) A person removed under this 
section or whose election or appoint
ment has been deemed to be invalid 
under the provisions of sub-section 
(2) of section 24, or whose election 
has been declared void for cor
rupt practices or intimidation under 
the provisions of section 255, or whose 
election the State Government or the 
Deputy Commissioner has under sec
tion 24 refused to notify, shall be dis
qualified for election for a period not 
exceeding five years:

Provided that a person whose elec
tion or appointment has been deemed

The Punjab Gram Pancha
yat Act

the Sarpanch without suffi
cient cause—

(i) to submit the judicial 
file of a case within 
two weeks of the 
receipt of the order of 
any Court to do so;

(ii) to supply a copy of 
the order of the Gram 
Panchayat in an ad
ministrative or judi
cial case decided by it, 
within two weeks from 
the receipt of a valid 
application therefor.

(3) A person who has 
been removed under sub
section (2) may be disquali
fied for re-election for such 
period not exceeding five 
years as Government may 
fix.
Section 6(5) of the Punjab 

Gram Panchayat Act
6(5) No person, who is 

not a member of the Sabha 
and who—

(a) is not qualified to be 
elected as a member 
of the Legislative As
sembly; or

(b) has been convicted 
of any offence involv
ing moral turpitude 
unless a period of five 
years has elapsed since 
his conviction; or

(c) has been subjected to 
an order by a criminal 
court and which order 
in the opinion of Gov
ernment or of the 
officer to whom Gov
ernment has delegated
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The Punjab Municipal Act

to be invalid under the provisions of 
sub-section (2) of section 24, shall not 
be disqualified for election or appoint
ment for a period exceeding two years 
from the date of disqualification.

(3) A person whose seat has been 
vacated under the provisions of section 
14(e) may be disqualified for election 
for a period not exceeding five years.

The Punjab Gram Pancha
yat Act

its powers of removal, 
implies a defect of 
character unfitting him 
to be a Sarpanch or 
Panch, unless a period 
of five years has elaps
ed since the date of 
order; or

(d) has been convicted of 
an election offence; nr

The Punjab Municipal Election Rules

7. No person shall be eligible for 
election as a member of a Municipal 
Committee, who—

(a) is not a qualified voter for any 
constituency of the Municipal 
Committee under rule C, and 
has not attained the age of 25 
years; or

(b) in the case of a seat reserved 
for the Scheduled Castes is not 
a member of any of the 
Scheduled Castes in relation to 
the State of Punjab; or

(c) is under contract for work, to 
be done for, or goods to be sup
plied to. the Municipal Com
mittee; or

(d) receives any remuneration out, 
fund for services rendered to 
the Municipal Committee; or 
of the Municipal Committee

(e) has, within five years from the 
date fixed for the nomination 
of candidates under the provi
sions of rule 10 been prescribed 
from Government employment; 
or

(f) has, within five years from the 
date fixed for the nomination 
of candidates under the pro
visions of rule 10 been serving

(e) has been ordered to 
give security for good 
behaviour under sec
tion 110 of the Code of 
Criminal Procedure, 
1898; or

(f) has been notified as 
disqualified for ap
pointment in public 
service, except on 
medical grounds; or

(g) is a whole-time salari
ed servant of any local 
authority or State or 
the Union of India; or

(h) is registered as a 
habitual offender un
der the Punjab Habi
tual Offenders (Con
trol and Refoms) Act, 
1952;' or

(i) is an undischarged in
solvent; or

(j) has not paid the ar
rears of the tax im
posed by the Gram 
Panchayat; or

(k) is an employee of 
Sabha or Gram Fan- 
chayat; or

(l) is a tenant or lessee 
holding a tenancy or 
lease under the Gram
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a sentence of imprisonment for 
not less than two years; or

(g) is an undischarged insolvent; 
or is in arrears of any kind due 
from him (otherwise than as a 
trustee) to the Committee when 
a special demand in this behalf 
has been served upon him by 
the Committee; or

The Punjab Gram Pancha
yat Act

Sabha or is in arrears 
of rent of any lease or 

tenancy held under 
the Gram Sabha, or is 
a contractor of the 
Gram Sabha;

shall not be entitled to stand 
for election as or continue to 
be a Sarpanch or Panch.

(h) is a whole-time salaried official 
in the service of any District 
Board, Municipal Committee, 
Notified Area Committee or 
Cantonment Board, or holds 
any office of profit under the 
Government of India or the 
Government of any State other 
than an office declared by the 
Legislature of the State by 
law not to disqualify its holder 
for being chosen as a member 
of the Legislative Assembly of 
the State; or

(i) who is disqualified for such 
membership as a result of his 
election having been set aside 
under these rules; or

(j) is disqualified for membership 
of any District Board, Munici
pal or Notified Area Committee 
or Cantonment Board, as a 
result of removal from such 
board or committee or as a 
result of his election for mem
bership of usch board or com
mittee having been declared 
void for corrupt practices; or

(k) has at any time within five 
years from the date fixed for 
the nomination of candidates 
under the provisions of rule 10 
been convicted of any offence
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under section 171-E or 171-F of 
the Indian Panel Code, or hav
ing been disqualified from exer
cising any electoral right for a 
period of not less than five 
years in connection with an 
election of the State Legisla
ture is, on the said date of 
nomination, still subject to th£ 
disqualification:

Provided that the Punjab Govern
ment may exempt any person 
or class of persons from the 
disqualification contained in 
clauses (c), (d), (e), (f), (g),
(i) or (j) except in case of 
disqualification as a result of 
removal from membership of 
any District Board, Municipal 
or Notified Area Committee or 
Cantonment Board, of this sub
rule:

Provided further that nothing con
tained in (d) shall debar a 
person, who receives as Presi
dent, salary sanctioned by the 
State Government under sec
tion 53 of the Act, from stand
ing for election or re-election 
as a member of the Committee.

7-A. No person shall vote in more 
than one constituency or stand for elec
tion in more than one local authority 
and in case of his voting or standing 
otherwise his votes or candidatures as 
the case may be, shall be void.

Explanation.—In this rule, the ex
pression ‘Local Authority’ shall mean, 
a Municipal Committee, a District 
Board and a Notified Area Committee.”

While dealing with the above provisions in the Punjab Munici
pal Act in The State of Punjab v. Bakhtawar Singh, to which de
cision I was a party, it was observed as follows: —

* * * * * * * *
It will be noticed from the various clauses of this section
that it gives powers to the Government to remove a

I .L .R . Punjab and Haryana (1967)1
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sitting member for any misconduct committed by him 
during the term of that office. It has no reference to 
any misconduct previous to the term of that office unless 
that misconduct is a statutory bar to his election to the 
Municipal Committee, and that would be a matter which 
would disqualify the member from contesting the elec
tion and would certainly be not a ground for his removal 
after he has been duly elected. This was the view which 
the learned Single Judge took of the matter, and, in our 
opinion, this is the correct view to take. There is an
other way of looking at the matter. The elections are a 
part of the democratic set-up. The electors are given 
the option to return their nominee and it is open to them 
while returning a member to return him or not to return 
him, because if they are satisfied that the person is not 
a fit person to be returned, they will not cast their vote 
in his favour, but once they return a member, they have 
no power, according to law, to turn him out if during the 
term of his office he is guilty of misconduct. It is for 
that reason precisely that section 16 of the Municipal 
Act has been enacted and power has been confined by the 
Legislature on the Government to disqualify a member 
who is guilty of misconduct or of breach of certain 
matters provided for in this section. It has no rele
vancy to his conduct before he was elected. That is a 
matter for which the electors are the sole judge unless 
that matter is a disqualification for his standing for the 
election. That would debar him from contesting the 
election.
* * # * *

These observations apply to the facts of the present case with equal 
force. Therefore, there is no escape from the conclusion that the ap
pellant could not be removed for his acts and omissions during the 
course of his second term of office after he had been elected for the 
third term.

The learned counsel for the appellant raised another contention 
that the order of suspension will not revive after this Court strikes 
down the order of removal and in support therefor, he relies upon 
the decision in K. K. Jaggia v. The State of Punjab (21. This decision

Din Dayal v. The State of Punjab, etc. (Mahajan, J.)

(2 ) I.L.R. (1966) 1 Punj. 302.
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does support his contention. There will be no question of the order 
of suspension staying after we have quashed the order of removal.

The learned counsel for the respondent contended that the con
tention, on the basis of which this petition is being allowed, was not 
raised by the learned counsel before the learned Single Judge and, 
therefore, the appellant cannot be allowed to urge the same before the 
Letters Patent Bench. It may be mentioned that this contention was 
specifically raised in the Writ petition. But it appears that it was not 
specifically urged before the learned Single Judge. Moreover, the 
contention being one purely of law, it can be raised in the Letters 
Patent appeal. We have accordingly allowed this contention to be 
raised.

In view of the decision of this Court in The State of Punjab v. 
Bakhtaicar Singh, the decision of the learned Single Judge is set 
aside and the impugned order removing the appellant from the office 
of the Sarpanch is quashed with order as to costs throughout.

Mehar Singh, C.J.—I agree.

I. L. R. Punjab and Haryana (1967)1
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Registration Act (X V I of 1908)—S. 1 7 (1 )(d )—Rent note providing that tenant 
will pay rent month by month and if rent is paid continuously, he will not be 
liable to ejectment— Whether a lease for a term exceeding one year and 
requires registration.

Held, that in a lease the right to enjoy the demised property for considera
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conditions o f limitation, if any, on the extent o f the right transferred. The


