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upon a reference w hen after accepting the reference, he  Harish Chandra 
applies his m ind and does something in  furtherance, in  Saksena 
execution of the work of arbitration. The view taken by v- . 
the Calcutta High Court in Messrs Bajranglal Laduram ’s ^ ! ° n
case was approved. _________

Gurdev Singh, J.
I, thus, find th a t Lt.-Col. G. S. Ghum m an had entered 

upon the reference on the 15th of February, 1955, and since 
the aw ard was given by him beyond the period of four 
m onths thereafter, on the 14th of July, 1955, it was a 
nullity . Of course, the tim e for giving the aw ard can be 
extended by the  Court, bu t no such prayer seems to have 
been m ade to the learned Subordinate Judge. Even in  the 
course of hearing of this appeal, no application for extend
ing the  tim e (assuming th a t such an application was com
peten t a t the appeal stage) has been moved. The aw ard 
being a nu llity  could not be m ade a rule of the Court. I, 
accordingly, accept the  appeal, and set aside the order of 
the tria l court and the a rb itra to r’s aw ard dated 14th of 
Ju ly , 1955. The appellant shall be entitled to the costs of 
this appeal.
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Held, that there is no inconsistency or conflict between the pro-
viso to clause (ccc) of sub-section ( 1) and sub-section (3) of section 
60 of the Code of Civil Procedure, 1908, and the latter provision does 
not render that proviso inoperative. The two stand apart and deal 
with different aspects. The proviso has no concern with a judgment 
debt or decretal debt and the question of its enabling a judgment- 
debtor to create a charge so as to contract out of the exemption in 
clause (ccc) does not arise. The proviso deals with a charge created 
on property for the debt sought to be recovered, which, in consequence 
of an action for its recovery, becomes a judgment debt or a decretal 
debt, while sub-section (3) concerns a different act of a debtor agreeing 
to waive the benefit of an exemption under section 60. This is the 
position after a money decree has been passed and the debt of the 
judgment-debtor has emerged in that decree, whatever may be the 
position before such a decree is passed. After such a decree there is 
no inconsistency or conflict between the proviso to clause (ccc) and 
sub-section (3). At this stage the proviso to clause (ccc) does not 
apply and if there is any agreement by the judgment-debtor to waive 
an exemption under section 60, it obviously falls under sub-section (3).
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Held, that the expression ‘the debt sought to be recovered’ in the 
proviso to clause (ccc) of sub-section (1) of section 60 of the Code of 
Civil Procedure means a debt recoverable by action and has not 
within its scope a “judgment debts” or “decretal debts”. In fact a 
judgment debt or decretal debt is not within the scope of the expres- 
sion ‘debts’ as used in sub-section ( 1) of section 60.

A decree-holder, in execution of his money decree, attached the 
house of the judgment-debtor and the judgment-debtor, by a compro
mise, offered to pay the decretal amount in instalments and further 
agreed that the house shall remain attached and be charged with the 
amount payable under the decree so that in case of default in pay
ment of any instalment, the decree-holder would be at liberty to re- 
cover the amount by the sale of the house. The judgment-debtor 
committed default in the payment of instalments and the decree-holder 
brought out execution to have the house sold in enforcement of his 
charge, and the question arose whether the proviso to clause (ccc) 
applied.

Held, that there was no charge created on the house of the 
judgment-debtor by him for the debt for which the decree-holder obtain
ed a money decree against him subsequently. So proviso to clause 
(ccc) does not apply to his case. After the decree, the debt due from 
the judgment-debtor to the decree-holder, has merged in the decree, 
and has become a judgment debt or decretal debt, and as such at this 
stage it is not within the scope of the proviso to clause (ccc). Once
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that proviso does not apply to the present case, the decree-holder can- 
not rely upon the charge said to have been created by the judgment- 
debtor on the house to deny the judgment-debtor the benefit of the 
exemption in clause (ccc). On this consideration, if the attached 
house of the judgment-debtor is his only main residential house, it 
is not liable to attachment and sale in execution of the decree-holder’s 
decree against him.

Held, that the written compromise between the parties creating 
a charge on immovable property of more than rupees one hundred 
squarely falls under clause (b) of section 17 of the Indian Registra- 
tion Act, 1908 and, if not registered, it has to be excluded from evi- 
dence under section 49 of the very Act, unless clause (vi) of sub-
section (2) of section 17 applies to the case. Where in the order 
passed on the written compromise no mention is made of the charge 
created on the immovable property, clause (vi) of sub-section (2) of 
section 17 does not apply.

Letters Patent Appeal under Clause 10 of the Letter Patent of 
the Punjab High Court against the decree, judgment and order of the 
Hon’ble Mr. Justice S. B. Capoor, dated 18th April, 1962, in E.E.A. No.
152-D of 1961 allowing the appeal.

T. C B, M. Lal, A dvocate, for the Petitioner.

C. P. A ggarwal, and K. Dayal, Advocates, for the Respondent.

O rder

M ehar S in g h , J.—The appellant, Umrao Singh, obtain- Mehar Singh, J. 
ed a money decree for Rs. 8,800 against the respondent,
Nikku Mai Gupta, on June  15, 1957, on the basis of a pro
missory note. In  execution of the decree, the appellant 
obtained attachm ent of a house of the respondent. On 
October 24, 1958, the parties entered into a compromise 
and m ade an application to the executing Court in the 
wake of it. In tha t application the parties gave the term s 
of the compromise. The appellant accepted a certain 
paym ent and agreed paym ent of the balance by instal
m ents, w ith  a condition th a t in  the event of default as 
stated  in  the application, the balance of the am ount would 
be realisable in lum p sum and th a t the house would re-- 
m ain attached and the appellant wouM be able to realise 
the  balance of the decretal am ount by  its sale. I t  fu rther 
recites th a t till the  satisfaction of the decree the house 
would rem ain charged w ith  the balance of the decretal 
amount. On th a t application the learned Judge in, the
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Umrao Singh 
v.

Nikku Mai 
Gupta

Mehar Singh, J.

executing Court on October 24, 1958, m ade this order— 
‘Parties have entered into another agreem ent, Rs. 500 hav
ing been paid and Rs. 500 being payable on the 15th 
November, 1958, and thereafter Rs. 250 per m ensem  for 
tw elve months; then  Rs. 500 per m ensem  till satisfaction. 
In  default of an instalm ent, the balance to be recoverable 
im m ediately. Dismissed.’ The order 'of the executing 
Court makes no reference to the charge on the house.

The respondent m ade a default in  the paym ent of 
instalm ents. The appellant proceeded w ith another appli
cation to execute the decree for the balance of the  de
cretal am ount praying for realisation of the same by the 
sale of the house. The respondent m ade an objection 
application under clause (ccc) of the proviso to sub-section 
(1) of section 60 of the Code of Civil Procedure th a t the 
attached house is his only m ain residential house and is 
thus exem pt from  attachm ent and sale in  execution of the 
money decree against him  of. the appellant. Clause (ccc) 
in  proviso to sub-sectoin (1 ) of section 60 has been inserted 
by a local am endm ent in Punjab, which is in force in  Delhi 
also. The proviso w ith this new clause, so far as relevant 
here, reads—

“Provided tha t the following properties shall not 
be liable to such attachm ent or sale, nam ely: — 
(ccc) one m ain residential house and other 
buildings attached to i t  (w ith the m aterial and 
the sites thereof and the land  im m ediately 
appurtenan t thereto and necessary for their en
joym ent) belonging to a judgm ent-debtor other 
than  an agriculturist and occupied by him ; p ro
vided th a t the protection afforded by this 
clause shall no t extend to any property specifi
cally charged w ith  the debt sought to be re
covered.”

The Punjab  am endm ent has fu rther inserted  this sub
section (3), a fter sub-section (2), of section 60—

“(3) N otw ithstanding any other law  for the tim e 
being in force, an agreem ent by which a debtor 
agrees to waive any benefit of any exemption 
under this section shall be void.”
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The learned Judge in  the executing Court, by his order of Umrao Singh 
Septem ber 30, 1961, came to the  conclusion th a t there is a 
valid charge on the house and it is not exem pt from  attach
m en t and sale, obviously applying proviso to clause (ccc).
He, therefore, ordered sale of the house.

Nikku Mai 
Gupta

Mehar Singh, J.

The respondent filed an appeal against the order of the 
learned Judge of the executing Court and a learned Single 
Judge of this Court has, by his order of April 18, 1962, 
accepted the appeal holding th a t there is no valid  charge 
on the house, and rem anded the case back to the executing 
Court w ith  a direction to proceed to dispose of the objec
tion application of the respondent after deciding w hether 
or not the attached house is the m ain residential house 
belonging to the judgm ent-debtor and is occupied by him. 
There were two argum ents th a t were urged before the 
learned Judge. The first argum ent was th a t any agree
m ent by the respondent as judgm ent-debtor to waive bene
fit of the exem ption under clause (cc,c) is void in  view of 
the  new sub-section (3) to section 60 as inserted  by the 
Pun jab  am endm ent. The learned Judge was of the view 
that there  appears to be some inconsistency betw een 'the 
proviso to clause (ccc) and sub-section (3). He observed 
th a t it  is necessary to reconcile both the provisions and he 
could not accept the argum ent th a t sub-section (3) makes 
the proviso to clause (ccc) inoperative and th a t w hen sub
section (3) refers to ‘any other law ’, it m ust be presum ed 
to refer to a law  other than the provision im m ediately pre
ceding in the Code of Civil Procedure itself. A lthough 
the learned Judge does not say so in  so m any words, b u t 
w hat the learned Judge has observed comes to this, th a t a 
judgm ent-debtor m ay agree to waive the benefit of clause 
(ccc) by an agreem ent creating charge on the property, 
otherwise falling under th a t clause, under the proviso to 
th a t clause. The second argum ent before the learned 
Judge prevailed that, the compromise application creating 
a charge of the value of more than  rupees one hundred 
required  registration under section 17 of the Indian Regis
tra tion  Act, 1908 (Act 16 of 1908), and not being registered 
is not admissible in  evidence under section 49 of th a t Act, 
so th a t it does not prove the charge on the house. I t  is on 
the acceptance of the second argum ent th a t the learned  
Judge accepted the appeal of the respondent and m ade the 
order under appeal. In  this appeal the same two argu
m ents are for consideration.
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On the first argum ent, I agree w ith the learned Judge 
th a t ‘any other law ’ in sub-section (3) refers to a law  other 
than the provision im m ediately preceding, th a t is to say, 
other sub-sections of section 60 of the Code of Civil P ro
cedure. B ut it does not follow from  th a t th a t there  is 
anything in the  proviso to clause (ccc) w hereunder a 
judgm ent-debtor m ay agree to waive the exem ption in 
th a t clause. Sub-section (3) of section 60 m akes clear the 
intention of the Legislature th a t any agreem ent to waive , 
any benefit of any exem ption under section 60 shall be void. ■
It would be anomalous if, while so providing in clear 
language, the Legislature m ay be im puted the intention 
that, in spite of sub-section (3) or the policy underlying 
tha t sub-section, a judgm ent-debtor m ay still waive such 
an exem ption under the proviso to clause (ccc). That 
proviso, to m y mind, does not in term s adm it of any such 
waiver and does not apply to a stage when a judgm ent- 
debtor m ay waive the benefit of the exem ption under 
clause (ccc). I t  applied to a stage before any such 
question can ever arise. It m eans that it applies to a stage 
before the decree. The charge referred  to in it  is a charge 
created for ‘the debt sought to be recovered’. The ques
tion is w hat is the m eaning and scope of this expression 
‘the debt sought to be recovered’ in the proviso to clause 
(ccc)? According to sub-section (1) of section 60, the 
property liable to attachm ent and sale in  execution of a 
decree includes, among other types of property, debts 
belonging to the judgm ent-debtor. The expression ‘debts’ 
in this sub-section does not include in its m eaning a 
‘judgm ent debt’ or ‘decretal deb t’, for, although a judgm ent 
debt or a decretal debt is liable to attachm ent in execution 
of a decree, it cannot be sold in  such execution. This is 
specifically provided in O rder 21, rule 53. So a judgm ent 
debt o r decretal debt is not w ithin the scope of the ex
pression ‘debts’ as used in sub-section (1) of section 60. In 
Tiruvengada Chari v. V.ythilivga Pillai (1), it has been 
held th a t decree for money obtained by a judgm ent-debtor 
is not a debt which can be attached and sold, and in >  
Satramdas-Kishinchand  v. M anghoomalrHakumal (2), it 
has been held, in considering an argum ent th a t a judgm ent 
debt or decretal debt is a debt attachable as such under 
ordett 21, ru le 46, th a t ‘in the case of a decretal debt, 
however, the debt m erges in the decree, and w here a 

(!) (1883) 6 Mad. 418. ~
(2) A.I.R. 1944 Sind. 68.
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special procedure is provided for the attachm ent in  execu
tion of a decretal debt, it should, we think, be followed, for 
apart from  other consideration, an anomalous position would 
arise if only the debt were attached and the decree rem ain
ed . free. The learned advocate for the applicants argued 
th a t if the debt were attached under ru le 46, it followed 
also tha t the decree would be attached too. That, however, 
is an argum ent against his own case, for it  would be doing 
indirectly  tha t for which ru le  53, specifically provides’. The 
word ‘deb t’ is to be given the same m eaning in  the very 
same section, th a t is to say section 60. So the word ‘debt’ 
in  the expression ‘the debt sought to be recovered’ in  clause 
(ccc) of the proviso to sub-section (1 ) of section 60 is not 
a judgm ent debt or decretal debt. It is a debt recoverable 
by action and this expression thus concerns a stage before 
a decree for such a debt is obtained in the action. In  Rea; 
v. Leon  (3), a t page 141, it has been observed th a t 
‘it is righ t 'to say th a t there is some authority  for 
saying th a t the word ‘debt’ in a sta tu te  m eans an actionable 
debt.’ In Thomas v. Hudson (4), a t pages 371 to 373 (page 
519 of 153 E.R. 511), the observations of Alderson B., 
bring out clearly the distinction betw een a debt recoverable 
by action and a judgm ent debt. The expression ‘judgm ent 
debt’ or ‘decretal debt’ has a w ider m eaning and scope than 
the word ‘debt’. The w ord ‘debt’ is confined to a debt recover
able by action, bu t extending also to a sum recoverable in 
an action on contract, which the learned Baron points out 
is popularly called a  debt. A judgm ent debt or decretal 
debt would also include w ithin its m eaning and scope a 
judgm ent for money in  an action of tort, in o ther words, it 
would include a judgm ent debt arising out of an action for 
damages in tort. A claim  for damages is obviously not 
a debt. B ut w hen a judgm ent or a decree for it  is given, 
then it becomes a judgm ent debt. Before a judgm ent or a 
decree is given in such an action, the damages claimed are 
not a debt recoverable. Thus, if proviso to clause (ccc) of 
sub-section (1 ) of section 60 is to apply to a judgm ent or 
decretal debt, it  would apply to such a judgm ent or 
decretal debt arising out of an action in to rt for damages. 
But a claim for damages in such an action is not a debt 
recoverable. So, in  my opinion, the expression ‘the debt 
sought to be recovered’ in the proviso to clause (ccc) has

Umrao Singh 
v.

Nikku Mai 
Gupta

Mehar Singh, J.

(3) (1945) 1 K.B. 136.
(4) (1845) M and W 353=153 E.R. 511.
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not w ithin its scope a judgm ent debt or decretal debt. In  
this approach th a t proviso has no concern w ith  a judgm ent 
debt or a decretal debt and the question of its enabling 
a judgm ent-debtor to create a charge so as to contract out 
of the exem ption in  clause (ccc) does not arise. There is 
no inconsistency or; conflict betw een the proviso to clause 
(ccc) and sub-section (3) of section 60 in  such circum
stances and the la tte r  provision does not render th a t pro
viso inoperative. The two stand apart and deal w ith  , 
different aspects. The proviso deals w ith  a charge created 
on property  for the debt sought to be recovered which, 
in consequence of an action for its recovery, becomes a 
judgm ent debt or a  decretal debt, and sub-section (3) con
cerns a different act of a debtor, agreeing to w aive bene
fit of an exem ption under section 60. This, I consider, is 
the position after a money decree has been passed and the 
debt of the judgm ent-debtor has m erged in  th a t decree, 
w hatever m ay be the position before such a decree is pass
ed. A fter such a decree there  is no inconsistency or con
flict betw een the proviso to clause (ccc) and sub-section (3).
A t this stage the proviso to clause (ccc) does no t apply and 
if there is any agreem ent by the judgm ent-debtor to 
waive an  exem ption under section 60, it  obviously falls 
under sub-section (3). In  the present case there  was no 
charge created on the house of the respondent by him  for 
the debt for which the appellant obtained a money decree 
against him  subsequently. So, proviso to clause (ccc), does 
not apply to his case. A fter the decree, the debt due from  
the respondent to the appellant, has m erged in  the decree, 
and has become a judgm ent deb t or decretal debt, and as 
such at this stage it  is not w ith in  the scope of the proviso 
to clause (ccc). Once th a t proviso does not apply to the 
present case, the appellant cannot rely  upon the charge 
said to have been created by the respondent on the house 
to deny the respondent the benefit of the exem ption in 
clause (ccc). On this consideration, if the attached house 
of the respondent is his only m ain residential house, i t  is 
not liable to a ttachm ent and sale in  execution of the 4 
appellant’s decree against him.

The other question is one of the registration of the 
w ritten  compromise betw een the parties creating the 
charge on the house of the respondent. I t  is common 
ground th a t the value of the property is m ore than  rupees 
one hundred and it is no t denied th a t unless clause (vi) of 
sub-section (2) of section 17 of Act 16 of 1908, applies to



the case, the w ritten  compromise betw een the "parties Umrao Singh 
squarely falls under clause (b) of sub-section (1 ) of tn&* v_ 
section, and it not being registered, has to be excluded Gupia
from  evidence under section 49 of the very Act. Sub- ________
section (2), w ith clause (vi), of section 17 of tha t Act reads— Mehar Singh, J.

“ (2) Nothing in clauses (b) and (c) of sub-section (1) 
applies to—(vi) any decree or order of a Court 
except a decree or order expressed to be made 
on a compromise and comprising immovable pro
perty  other than  th a t which is the subject-m atter 
of the suit or proceeding.”

The order m ade by the executing Court on the compromise 
application of the parties has already been reproduced 
above. It does not refer a t all to the creation of a charge 
on the house in question. But the learned counsel for the 
appellant refers to Robert Skinner  v. Mrs. James Skinner
(5), and says tha t since th a t order was passed pursuant to 
the compromise betw een the parties, it m ay be taken th a t 
the compromise has been incorporated in  the order. The 
case relied upon by the learned counsel proceeds on its 
own facts, which are not parallel to the present case. In 
this case the learned Judge in  the executing Court, after 
saying th a t parties had entered into another agreement, 
recites such of the term s of the compromise which he m ade 
p a rt of his order and has specifically om itted the m atter 
of charge on the house. In the circumstances w hat has 
been specifically om itted cannot be read as having been 
incorporated in  tha t order. In repelling this approach the 
learned  Judge relied upon Fazal Rasul K han  v. Mohd-ul- 
Nisa (6), in which the learned Judges have pointed out 
th a t an order such as ‘decree passed in term s of the com
prom ise’ would be u tte rly  incom prehensible w ithout 
reference to the compromise and, therefore, the compro
mise could be regarded as embodied in the decree; bu t an 
order tha t the parties have compromised and the suit is, 
therefore, dismissed is quite comprehensible and intelligi
ble w ithout reference to any particular form  of compromise 
and the particular compromise which led to the  dismissal 
cannot be said to have been in any way embodied in the

VOL. X I X - ( l ) j  INDIAN LAW REPORTS

(5) 91 P.R; 1915.
(6) A.I.R. 1944 Lah. 394.
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dec^e. The learned Judges then observed th a t the  com
promise in the la tte r  case requires registration and if it 
is not registered the compromise is inadmissible. This case 
not only completely negatives this particu lar argum ent 
of the learned counsel for the appellant, bu t the whole of 
his argum ent th a t the compromise in the present 
case, though unregistered, is still admissible to 
prove the charge. So th a t section 17(2) (vi) of Act 
16 of 1908 does not help the appellant in  so far as 
the order of the executing Court is concerned.
The learned counsel for the appellant then  refers to Prabh 
Dyal v. G urm ukh  (7), Khair-ul-Nisa  v. Bahadur A li  (8), 
M urli Dhar v. Gobind Ram  (9), Mt. Jeo v. Jaim al Singh  
(10), M ohamad A li Khan  v. Shuja t A li K han  (11), Hari 
Chand v. Maghi Mai (12), Mt. Jai Lagi v. Alliance Bank of 
Sim la Lim ited  (13) and W alaiti Ram  v. Shadi R am  (14), and 
contends tha t w here an application is m ade to a Court on 
a paper bearing stam p saying tha t the parties have entered 
into a compromise and the suit is either dismissed as w ith
draw n or dismissed or decreed in the w ake of the compro
mise, then such an application does not require reg istra
tion under section 17 of Act 16 of 1908 and w here the 
decree is passed in the term s of the compromise, i t  is not 
necessary tha t the compromise should be bodily trans
cribed in the order of the Court or in  the decree. All these 
cases were before the am endm ent of clause Jvi) of sub
section (2) of section 17 of Act, 16 of 1908 in 1929. A t tha t 
time, under section 17(2)(vi) of th a t A ct ‘decrees and 
orders of Courts and aw ards’ w ere exem pt from  registra
tion, bu t the am ended section 17(2)(vi) is not the same. 
So all these cases are not helpful in the decision of the 
present case. The facts of the present case are m ore near 
to Fazal Rasul K han’s case, which is a case under the

'y- -

(7) 98 P.R. 1902.
(8) 27 P.R. 1906.
(9) 20 P.R. 1914.
(10) A.I.R. 1915 Lah. 240.
(11) A.I.R. 1917 Nag. 1.
(12) 78 P.R. 1917.
(13) A.I.R. 1930 Lah. 855 (2).
(14) (1935) 154 I.C. 1049.
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amended section 17(2)(vi) of this Act. The learned counsel Umrao Singh 
for the appellant has fu rth e r contended that, in any case, v. 
the application for compromise was never intended to be hJikku Mai 
a docum ent of title  betw een the parties and it was m ere- l̂Û ta 
ly  a m em orandum  prepared for presentation to the Court Mehar Singh J. 
of an oral agreem ent creating charge on the house pre-’ 
viously arrived at betw een the parties. So it did not 
require registration. For this also, he seeks support from 
some of the cases already referred  to above. Every docu
ment, obviously, m ust proceed on the parties agreeing to 
its term s before it is reduced to writing, bu t th a t does not 
m ean tha t every such document is a recital of a past com
pleted transaction. It depends upon the circumstances of 
a p a rtic u ^ r  case w hether a particu lar document is not by 
itself a document of title  bu t is m erely a m em orandum  of 
a title  already orally created. For that, evidence is necessary.
Here, just an argum ent has been urged not supported by 
anv evidence. But even under the unam ended section 
17(2)(vi) of th a t Act. it was held by Sulaim an, J., in 
Chhajju  v. Gokul (15). tha t an unregistered compromise 
has no binding effect as a document which purports or 
onerates to create or extinguish anv righ t or in terest in 
immovable property w orth rupees one hundred, for such a 
document is compulsorily registrable. So there is no 
substance in this argum ent on the side of the appellant.

The consequence is tha t this appeal of the appellant 
fails and is dismissed w ith costs.

D. F alshaw , C.J.—I agree. Falshaw, c-.j.
K.S.K.

APPELLATE CIVIL

Before D. Falshaw, C.J., and Mehar Singh, f.

DAULAT RAM,—Appellant 

versus

MAHABIR PARSHAD and others,—Respondents 

Regular First Appeal No. 84-D of 1958

Code of Civil Procedure (V  of 1908)—Order 41, Rule 4 and 1965
Order 22, Rule 3—Joint decree in favour of plaintiffs-respondents— ________
Shares of each not specified in the decree—Ratio of shares March, 3rd. 
in the decree ascertainable—Appeal against the decree—

(15) A.I.R. 1923 All. 338.


