
Chandigarh Administration & others v. Ashwani Kumar
& another (Jawahar Lal Gupta, J.)

77

notification under Section 4 was issued on the 9 th  July, 1973 and 
the m atte r was decided by the Additional D istrict Judge, Gurgaon 
and not Faridabad on the 21st January , 1978. Thus, it is clear th a t 
the two cases have nothing common w ith each other. There was no 
delay in  Des Raj’s case which may have required condonation. The 
subject m atte r of dispute was different. Consequently,, the pendency 
of th a t  case can be of no assistance to the appellant.

(8) No o ther point has been urged.
(9) In  view of the above, we find th a t there is no ground to 

in terfere w ith  the discretion exercised by th e  learned Single Judge. 
The order passed by the learned Judge is neither contrary to law 
nor perverse. Consequently, it calls for no interference.

(10) As a resu lt the appeal is dismissed. However there will 
be no order as to costs.
J.S.T.
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by the A dm inistra tion  on paym ent o f charges ascertained under Rule  
11-D of the Act.

(M /s  Ram  Gopal Banarsi Dass v. Sa tish  Kumar, 1985 P.L.J. 
591 (F.B.) distinguished)

Held  th a t it is the adm itted  position th a t the site was allotted 
only for use as A tta  Chakki. The specific purpose having been 
clearly indicated, no deviation was perm issible. In fact, it appears 
th a t  th e  d eta iled  p rovisions have been s ta tu to r ily  enac ted  to 
m aintain  the basic character of the city of Chandigarh. S trict control 
regarding  design and use is envisaged under the provisions of law. 
The purpose is to ensure a planned developm ent and continued 
user of the prem ises for the specific purpose. Once a departure  is 
allowed, the basic purpose for which the s ta tu to ry  provisions have 
been made is defeated. I t  was on account of th is  basic reason th a t 
a specific prohibition was introduced in rule 9 and it was provided 
th a t  the transferee shall not use the site for a purpose o ther than  
th a t  for which it has been sold. The m andatory language of the 
ru le  does not adm it of any deviation. I t  deserves to be stric tly  
construed and enforced.

(Para 22)
Further held, th a t the C handigarh A dm inistration  has not 

trea ted  the respondent-tenant differently from the others, who were 
sim ilarly  situated . I t  has not been shown th a t  the instances on 
which reliance has been placed were sim ilar to the p resen t case. 
No reference to any undertak ing  or any earlier p recedent has been 
made. It has not been shown th a t any one who had not lived by the 
undertak ing  given by him  has been shown the concession of change 
of user. Thus, there  is a fundam ental difference betw een the case 
of the respondent and these which have been relied upon by the 
learned Single Judge for upholding the charge of discrim ination. 
Secondly, it is also the adm itted position th a t in the five cases which 
were decided by the Adviser,—vide order dated 9 th  January , 1991, 
the site had been allo tted  for a sem i-industrial use. In the very 
natu re  of things, a sem i-industrial categorisation adm its of a m inor 
variation . However, such is not the position in case of Special Trade 
w here the categorisation is specific. In any event, it has not been 
shown th a t the A dm inistration  had perm itted  change of u ser or 
condoned misuse in case of Special Trade.

(Para 26)
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Subhash Goel, Advocate, for the appellant.
A ru n  J a in ,  A d v o ca te ,P .S . P a tw a lia , A dv oca te , fo r  the  

Respondent.
JUDGM ENT

Jawahar Lal Gupta, J.

(1) The o rd er of re su m p tio n  p assed  by th e  C h an d ig a rh  
A dm inistration  having been set aside by the learned'Single Judge, 
the a llo ttee-ow ner of the p rem ises as well as the  C han dig arh  
A dm inistration have filed these two le tte rs  p a ten t appeals. Since 
both the appeals are directed ag a in st one judgm ent, these can be 
disposed of by a common order. A few facts may be noticed.

(2) Bay Shop No. 56-57, Sector 15-D, Chandigarh, is the bone 
of contention. On 15th April, 1963, th is site was allotted to Smt. 
Joginder Kaur, the appellant in  L etter P a ten t Appeal No. 641 of 
1992. The site was m eant to be used for setting  up an A tta Chakki— 
a flour mill. I t  appears th a t the allottee raised  the construction 
and let out the prem ises to Ram Gopal. He set up a flour mill in the 
prem ises. He having expired, his son Ashwani K um ar stepped into 
h is  sh o es . The te n a n t  s t a r t e d  s e llin g  a r t ic le s  of g ro ce ry . 
Consequently, proceedings for resum ption of the site on account of 
“m isu se ” w ere in i t ia te d . U lt im a te ly ,— vide  o rd e r  d a te d  4 th  
Septem ber, 1976, the site was ordered to be resum ed. A copy of 
th is  o rd e r  is a t A ifnexure  I^-4/2. The t e n a n t ’s a p p e a l w as 
dism issed ,— vide order dated 28th December, 1976. He challenged 
the order of resum ption passed by the E state Officer as also the 
order passed by the appellate authority  by filing Civil W rit Petition  
No. 1559 of 1977. Sim ultaneously, it appears th a t he also filed a 
revision petition against the order passed by the appellate authority  
before the Chief Commissioner. On 7th January, 1981, the civil writ 
petition was allowed. The case was remanded for a fresh decision.

(3) A fter the rem and, the Chief A dm inistrator allowed the 
appeal filed by the ten an t and set aside the order of resum ption,— 
vide order dated  12th August, 1981. In th is order, it was specifically 
held th a t  the resto ra tion  of the site “is, however, subject to the 
condition th a t the prem ises are not pu t to misuse again. This should 
be en su red  by the tra n s fe re e  (the allo ttee) as w ell as by the  
appellants (tenants). The E state  Officer is also directed to get the 
prem ises inspected periodically w ith a view to finding out w hether
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or not these are being used for the trade  for which the site was 
sold. In  case it is found that the premises are being m isused again, 
both the Estate Officer a n d . the transferee shall take appropriate 
legal action against the tenan ts” (em phasis supplied). A p a r t  of the 
am ount which had  been paid tow ards the price of the site  was 
ordered to be forfeited. A revision petition  against th a t  order was 
dism issed.

(4) The te n a n t did not pay the  am ount of fo rfeitu re . His 
revision against the order of forfeiture was dism issed on 8th August, 
1988. As a resu lt, the allotm ent of the site was cancelled. A copy of 
th is  o rder is on record as Annexure R-4/4.

(5) The ten an t filed Civil W rit Petition  No. 8203 of 1988 to 
challenge the order regarding the imposition of penalty  of forfeiture 
and the order of cancellation of allotm ent. This petition  was again 
allowed,—vide order dated  19th Jan uary , 1989. The ten a n t was 
given tim e to deposit the  am ount of forfeiture and the o rder of 
resum ption  of the site was set aside.

(6) In  spite of the two lives, the ten an t did not give up his 
effort to continue w ith  the trad e  of selling  a rtic les  of grocery. 
R esu ltan tly , the  resu m p tio n  proceedings w ere aga in  in itia te d  
against him. Vide o rder dated 23th October, 1989, a copy of which 
has been produced as A nnexure P-1 on the record, the site was 
again  ordered to be resum ed. He filed an appeal which was rejected 
by the appellate au thority ,— vide order dated  9 th  April, 1990. A 
copy of th is  order is on record as Annexure P-2. The ten an t filed a 
revision petition  which was rejected,—vide ord^r dated 16th August, 
1991. The th ree  orders, copies of which have been produced as 
A nnexures P-1 to P-3, were challenged through Civil W rit P etition  
No. 13213 of 1991. This petition  was allowed by the learned Single 
Judge on the ground th a t  the A dm in istration  had  allowed “the 
change of user w ith  regard  to all the shop keepers of Sector 15-
D..........” I t  was held th a t the action in  resum ing the site on the
ground of misuse suffered from the vice of discrim ination and, was, 
v itiated . Aggrieved by th is  decision, the A dm inistration  as well as 
the allottee (Smt. Joginder Kaur) have filed the two le tte rs  pa ten t 
appeals. A shw ani K um ar, the ten an t, is the first respondent in  
both the cases.

(7) Learned counsel for the parties have been heard.
(8) Mr. Subhash Goel, learned counsel for the appellant in
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L etters P a ten t Appeal No. 618 of 1992 which has been filed by the 
C handigarh  A dm inistration, has contended th a t the learned Single 
Judge has erred  in  quashing the orders passed by the respective 
au thorities regarding the resum ption of the site. According to the 
learned  counsel, the respondent had adm itted the change of user 
and was, thus, d isentitled  to claim any relief. In  any event, the 
counsel subm itted th a t the charge of discrim ination could not be 
sustained  as it was not shown th a t the  respondent was sim ilarly 
placed w ith  the o ther defaulters.

(9) M r. P.S. Patw alia, learned counsel for the appellan t Smt. 
Joginder K aur in L etters P a ten t Appeal No. 641 of 1992, pointed 
out th a t  the site had been restored  in the year 1981 subject to the 
specific undertak ing  given by the respondent th a t  he would not 
m isuse it again. Since he had not lived by his undertak ing , the 
A dm inistration  was entitled  to resum e the site and th is action was 
not v itia ted  on the ground of discrim ination as it was no t even 
su g g ested  th a t  th e  o th e r  a llo tte e s /o c c u p a n ts  w ere s im ila r ly  
situated . Learned counsel subm itted th a t the respondent having 
failed to abide by the undertak ing  was not entitled  to the g ran t of 
any discretionary relief under Article 226 of the C onstitution. He 
also poin ted  out th a t  in  view of the  provision of ru le  9 of the 
C handigarh (sale of Sites and Buildings) Rules, 1960, the transferee 
is debarred  from using the site or building for a purpose o ther th an  
th a t  for which it has been sold to him. Still fu rther, in case of sites 
which have been included in p a rt C of the Schedule, the change of 
user is not perm itted. T hat being so, the view tak en  by the learned  
Single Judge was not tenable.

(10) M r. A run  Ja in , lea rn ed  counsel for the resp o nden t- 
tenan t, initially  attem pted  to contend th a t there  was an  implied 
consent to the change of user as it  had continued for a long tim e. 
L earned counsel, however, contended th a t  the im pugned orders 
were based on a totally non-existent ground and th a t  being so, the 
action has been rightly annulled by the learned Single Judge. He 
fu rth er subm itted th a t ,— vide order dated 9 th  January , 1991, a copy 
of which is a t Annexure P-4 on the record, change of user had  been 
p erm itted  in  various cases. As such, the action in  o rdering  the 
resum ption of the site in  case of the respondent was wholly unfair 
and violative of Article 14 of the C onstitu tion. L earned  counsel 
also pointed out th a t even if it is assum ed th a t the respondent had 
been selling articles of grocery, the site was still being prim arily  
used as an  A tta Chakki and, thus, the m isuse was not such so as to 
call for the resum ption of the site.
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(11) On the basis of the contentions ra ised  by the learned  
counsel for the parties, the two questions th a t  p rim arily  arise for 
consideration are :—

(1) H as the  respondent m isused the prem ises ?
(2) Is the action of the A dm inistration in  ordering resum ption 

violative of article 14 of the C onstitu tion ?
(12) Before proceeding to consider these two questions, it 

deserves notice th a t  the  te n a n t h as been in occupation of the  
prem ises since the year 1963. 35 long years have passed. I t  is also 
the  adm itted  position th a t  litigation  in  respect of th is  site  had 
commenced in the year 1976. In  fact, on 4 th  Septem ber, 1976, the 
site had been ordered to be resum ed for the first tim e. I t  is also 
clear th a t  the p artie s  in the p resen t appeals have been litigating  
for the  las t 22 years. These facts assum e a g reater im portance as 
Smt. Joginder K aur, appellant, is now said to be on 'the wrong side 
of 70 and is keen to dispose of the property  so as to be able to spend 
the evening of her life in some comfort.

(13) I t  is in  the background of th is factual position th a t  the 
two questions may be considered.
Regarding (1)

(14) The first question th a t  arises for consideration is—Has
the respondent misused the prem ises ?

\.

(15) I t  is the adm itted  position th a t  the d isputed  site was 
a llo tted  for se ttin g  up an A tta  Chakki. I t  is also the  adm itted  
position th a t  a p a r t  of the site was being used for sale of grocery 
item s. In  fact, it is alleged on behalf of the appellan ts th a t  the 
re s p o n d e n t- te n a n t  w as a c tu a lly  ru n n in g  ‘a K a ry a n a  sh o p ” . 
However, on behalf of the respondent, it has been contended th a t  
only about 10 per cent of the  area  was being used for the sale of 
various' item s of grocery. O therwise, the property  was being used 
for an  A tta  Chakki.

(16) The sale of buildings and commercial sites in C handigarh 
is regulated  by tfce provisions of the Capital of Punjab (Development 
and  Regulation) Act, 1952 (hereinafter referred  to as the Act). The 
lan d  and  b u ild in g s  have been  t r a n s fe r re d  su b jec t to  c e r ta in  
c o n d itio n * . A ny one w ho v io la te s  th o se  c o n d itio n s  in v i te s  
resum ption of the site  under section 8-A. S till fu rther, to regulate  
the  sale etc. even ru les have been fram ed. P articu la r reference may
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be made to the provisions of rule 9 of the C handigarh (Sale of Sites 
and Buildings) Rules, 1960 (hereinafter referred  to as the Rules). 
This rule provides as under :—

“9. U se o f  S ite  o f  B u ild in g .—The transferee shall not use 
the site or building for a purpose o ther th an  th a t  for which 
it  has been sold to him. In  th e  case of com m ercial or 
industria l sites and commercial or industria l buildings the 
tran sfe ree  shall not carry  on any trad e  or employ any 
industry  o ther th an  th a t specified by the E sta te  Officer.

(2) Instead  of specifying any p articu la r trade  or industry , the 
E sta te  Officer may specify th a t the transferee shall not 
carry  on any trade  or employ any ind u stry  o th er th an  
‘G eneral Trade’ ‘Sem i-Industrial’, or ‘Special T rade’.

(3) The expressions ‘G eneral T rade’, ‘Sem i-Industrial T rade’ 
and ‘Special T rade’ shall m ean one or more of the trad es 
respectively m entioned in p a rts  A, B and C of the Schedule 
annexed to* these ru les and shall include any o ther trade  
which is not so m entioned provided th a t such o ther trade  
is s im ila r  to  and  c a rrie d  on in th e  sam e fa sh io n  as 
m entioned in the respective p a rt of the Schedule.”

(17) A perusal of the above provision would show th a t  the 
transferee  of the site of building is obliged to use it for the purpbse 
for which it  has been sold to him. In  case of a com mercial site/ 
building, the transferee cannot “carry on any trade  or employ any 
ind u stry  o th e r th a n  th a t  specified by the  E sta te  Officer”. S till 
fu rther, the trade  and industry  etc. have been divided into th ree 
broad categories. One of these is Special Trade which h as been 
in c lu d ed  in  P a r t  C of th e  S ch edu le . A tta  C h ak k i h as  b een  
specifically included in the “Special Trade.”

(18) I t  is also the adm itted position th a t no order as envisaged 
under section 4(f) of the Act relaxing the restriction  regarding  the 
use of site has been issued by the A dm inistration. Thus, the re  was 
no consent for the  change of user.

(19) On a p erusal of these provisions, it is clear th a t  the 
transferee  is debarred from using a building or site for a purpose 
o ther th an  th a t  for which it has been sold to him. I t  is im plicit in 
th is provision th a t  the bar which is applicable to the transferee/ 
owner of the site shall also apply to a ten an t inducted by the allotee. 
S till fu rther, it is clear th a t  an A tta Chakki has been categorised



84 I.L.R. Punjab and Haryana 1999(1)

as a Special Trade and the site in  d ispute could be used only for 
th a t  purpose. W hat is the position in  the p resen t case ?

(20) A p erusal of the orders passed by the E sta te  Officer as 
well as the  appellate and revisional authorities, copies of which 
have been produced as A nnexures P-1 To P-3 on the record, shows 
th a t  proceedings had been in itia ted  on the ground th a t  the prem ises 
w ere being used “for a purpose o ther th a n  C hakki i.e. K aryana 
shop”. S till fu rther, it is the adm itted  position th a t  w hen the case 
w as ta k e n  up for c o n s id e ra tio n  by th e  E s ta te  O fficer, M r. 
H arinderjit Singh, the  appellant’s son, had appeared on h er behalf. 
However, in  spite of the service of the notice, the ten an t-p resen t 
re sp o n d e n t, h ad  n o t ap p ea red . He h ad  n o t c o n tro v e rte d  th e  
allegation th a t there  was change of user or th a t  a K aryana shop 
w as being actually  ru n  in  the  prem ises. I t  is also the  adm itted  
position th a t  the site was being m isused in spite of the fact th a t  
the respondent had given an undertak ing  th a t  he would not do so 
in  fu tu re . I t  was only on th a t  condition th a t  the  site  had  been 
resto red ,— vide order dated  12th A ugust, 1981.

(21) M r. A run Ja in , learned counsel for the respondent, has 
contended th a t  the site was still being used for an A tta  Chakki. 
Only a sm all area was being used for sale of grocery item s. Since 
the  dom inant u ser was in conformity w ith the  term s of allotm ent, 
i t  cannot be said th a t  there  was any m isuse of the prem ises.

(22) The co n ten tio n  is m isconceived. I t  is th e  a d m itted  
position th a t  the site was allotted only for use as A tta  Chakki. The 
specific purpose having been clearly indicated, no deviation was 
perm issible. In  fact, it appears th a t  the detailed  provisions have 
been s ta tu to rily  enacted to m aintain  the basic character of the City 
of C handigarh S tric t control regarding design and use is envisaged 
under the  provisions of law. The purpose is to ensure a planned 
developm ent and continued user of the prem ises for the specific 
purpose. Once a departure  is allowed, the basic purpose for which 
the  s ta tu to ry  provisions have been made is defeated. I t  was on 
acco unt of th is  b as ic  re a so n  th a t  a specific  p ro h ib itio n  w as 
introduced in ru le 9 and it was provided th a t  the transferee  shall 
not use the site for a purpose o ther th an  th a t  for which it has been 
sold. The m andatory language of the rule does not adm it of any 
deviation . I t  deserves to  be stric tly  construed  and  enforced. A 
change howsoever sm all would be like a drop of poison in a cup of 
milk which would completely defeat the basic object of allo tting  
the site for a p articu la r use or trade. The setting  up of A tta  Chakki
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having been categorised as a Special Trade, the site cannot be used 
for any o ther purpose. Since the change is adm itted, it is clear th a t  
there  was a ‘m isuse’. This is so in spite of the undertak ing . Thus, 
the undertak ing  given by the respondent had not been honoured. 
He had  clearly violated the provisions of rule 9.

(23) M r. A run Ja in , learned counsel for the respondent, has 
referred to the decision of a Full Bench in M /s  Gopal Banarsi Dass v. 
Satish  K um ar (1), to contend th a t merely selling certain  goods in 
addition to the basic trade cannot amount to misuse. The counsel has 
emphasised the following observation :—

“Firstly , it is highly doubtful th a t the provisions of the said 
Rules could be said to have been violated simply because 
along w ith the carrying on of a trade for which the site is 
m eant, the ten an t s ta rts  selling some o ther goods as well.”

(24) On a perusal of the judgm ent we find th a t  the basic issue 
which arose for consideration before the Full Bench was regarding  
th e  in te rp re ta tio n  of section 41 of the Specific R elief Act. An 
observation made by th e ir Lordships on a m atte r which really  did 
not fall for consideration, though en titled  to all respect, cannot be 
construed as laying down a binding precedent. I t  is not disputed 
th a t  no definite opinion had been expressed by the Bench on the 
question which arises in the p resen t case. Thus, the observations 
do not really  support the case of the respondent.

(25) In  view of the above, the f irs t  question  is answ ered  
against the respondent. I t  is held th a t he had m isused the prem ises.
Regarding (2)

(26) Is the action of the appellant violative of Article 14 of 
th e  C o n s t i tu t io n  ? In  o th e r  w o rd s, h a s  th e  C h a n d ig a rh  
A dm inistration  trea ted  the respondent differently from the o thers 
who were sim ilarly situated  ? The answ er is no. I t  has not been 
shown th a t  the instances on which reliance has been placed were 
sim ilar to the p resen t case. No reference to any u nd ertak ing  or 
any earlie r p recedent has been made. I t  has not been shown th a t 
any one who had not lived by the undertak ing  given by him  has 
been shown the concession of change of user.

In  fact, Mr. Ja in  has conceeded before the Bench th a t  in none 
of the cases w here the A dm inistration had  perm itted  the change of 
user, any undertak ing  appears to have been given.

(1) 1985 P.L.J. 591
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Thus, there is a fundam ental difference between the case of the 
respondent and these which have been relied upon by the learned 
Single Judge for upholding the charge of discrimination. Secondly, it 
is also the adm itted position th a t in the five cases which were decided 
by the Adviser,— vide order dated 9th January , 1991, a copy of which 
is on record as Annexure P-4, the site had been allotted for a semi
in d u s tr ia l  use. In  th e  very n a tu re  of th ings, a sem i-in d u stria l 
categorisation adm its of a minor variation. However, such is not the 
position in case of Special Trade where the categorisation is specific. 
In  any event, it has not been shown th a t the A dm inistration had 
p erm itted  change of u ser or condoned m isuse in  case of Special 
Trade.

(27) Mr. Ja in  contends th a t even now certa in  sites which have 
•been allocated for A tta  Chakkis in different Sectors of the town 
are  being m isused by the occupants. No such affidavit has been 
filed  by th e  resp o n d en t. H owever, if th e se  a re  being  ac tu a lly  
misused, it would be open to the respondent to pin-point the factual 
position to the A dm inistration. We have no doubt th a t  action in 
accordance w ith law shall be tak en  against all the  defaulters.

(28) In  view of the  above, even the  answ er to th e  second 
question has to be against the respondent.

(29) Before partin g  w ith the case, we may also observe th a t, 
as already noticed, the respondent has been in occupation of the 
prem ises for the la s t more th an  35 years. He has not paid  anything 
to the ow ner/allottee for the las t about two years, it was suggested 
to the counsel th a t  the p resen t value of the p roperty  being about 
25 lakhs or more, there  should be a reasonable increase of re n t so 
th a t  the owner gets a fair re tu rn  and the A dm inistration  could be 
requested  to consider the case for change of user in a sym pathetic 
way. M r. J a in  tr ie d  to p ersu ad e  th e  re sp o n d en t to agree to  a 
reasonable enhancem ent. He was adam ant and was not p repared  
to do so. In  th is situation , we are satisfied  th a t  it would be unfair 
and  inequitable to exercise discretion in  favour of the respondent- 
ten an t. I t  would resu lt in injustice to the appellant.

(30) Mr. Ja in , however, tried  to contend th a t  for the  la s t two 
years the  respondent had stopped the m isuse of the prem ises and 
in view of the decision of th e ir Lordships of the Suprem e C ourt in
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R.C. Chaw la  v. S ta te  o f H aryana and others (2), th e  o rd er of 
resum ption should be set aside.

(31) We are unable to accept th is contention. There is nothing 
on record to support the  contention  raised  by the counsel. The 
respondent has not filed any affidavit in  respect of th is subm ission. 
In  any  e v e n t, th e  re s p o n d e n t  h av in g  fa ile d  to  h o n o u r h is  
undertak ing , we are not inclined to s tre tch  the m atte r to help him.

(32) I t  has pointed out by Mr. Patw alia, learned  counsel for 
th e  ap p e llan t, th a t  th e  ow ner Sm t. Jo g in d e r K au r is h e rse lf  
supporting the order of resum ption. I t  is against her in terest. Prima  
facie, it would appear to be so. However, it has been pointed out on 
h er behalf and we th ink  rightly  th a t the respondent-tenan t is -the 
m ain cause of m isery for the appellant. The litigation has cost more 
th an  the to ta l re n t paid by the respondent during the  las t 35 years. 
S till fu rther, it has been pointed out th a t  a specific provision exists 
in  ru le  11-D w hich en title s  a transfe ree  to seek resto ra tio n /re - 
tran sfe r of the site being m isused on paym ent of certa in  charges. 
Mr. P atw alia  s ta tes  th a t  the appellant shall bear the burden  of 
such paym ent as the A dm inistration may impose who would a t least 
get back the site so th a t  she can deal w ith it in  a proper way.

(33) The counsel appears to be right. The provision perm its 
the  resto ra tion  of the site  to the allottee on paym ent of certa in  
charges. The appellant’s husband being an ex-army officer, we have 
no doubt th a t  her request for restoration  would be sym pathetically  
considered by the A dm inistration.

(34) No other point has been raised.
(35) In  view  of th e  above, th e  app ea ls a re  allow ed. The 

judgm ent of the learned  Single Judge is set aside and the  w rit 
petition  is dism issed. No costs.

R.N.R.

(2) J.T. 1996 (2) S.C. 633


