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Union ,o£ India ground th a t  th ere  thre contract itself was held tocbe void in 
v- s view of section 175(3) of the G overnm ent of India Act and. 

Mohac Singh, therefore the  supplies-w ere m ade and enjoyed w ithout any

Kapur,. J.

D. Falshaw, C.J.

contract. The point is not free from  difficulty and we 
would p refer to rest our decision on -the  ground tha t the 
Union of India cannot be allow ed to  raise the  point which 
they had n o t raised in their pleadings. As we have pointed 
out earlier in paragraph 8 of th e -w ritten  statem ent a ll 
th a t they contended was th a t the Chief Engineer had  no 
au thority  to sanction the increase of rates. They did not 
contend th a t the contract was no t expressed in  the nam e 
of the Governor-General and was therefore void. We have 
already held against the appellant regarding the authority  
of the Chief Engineer to sanction the increase in  rates. We 
do not propose to perm it the  appellant to' raise the other 
question particu larly  because the question involves some 
investigation into the  facts. Even- the file of the  Govern
m ent w as not available and if the issue had been raised 
the plaintiff m ay  have succeeded in showing th a t the 
G overnm ent had agreed to the in c re ase  in rates and tha t 
was- done in proper form. Their Lordships: of the Supreme 
Court in  K alyanpur L im e W orks L td . v. State o f Bihar and 
another (6), did not perm it such a point to be raised in the 
absence of plea in  the pleadings. Even the perusal of the 
tria l C ourt’s judgm ent shows tha t this point was not agi
tated  there and the argum ents w ere confined only to the 
au thority  of the Chief Engineer to sanction the increase. 
In view of th is the appeal m ust fail and is dismissed w ith 
costs.

D. Falshaw, C.J.—I agree.

K. S. K.

SALES TAX REFERENCE 
Before A. N. Grover and S. K. Kapur, JJ.           

KEWAL KRISHAN-OM PARKASH,—Appellant.

1965

May, 11th

versus
THE STATE,—Respondent 

Sales Tax Reference No. 3-D of 1958

Bengal Finance (Sales Tax) Act. (Bengal Act IV of 1941) as 
extended to the Union Territory of Delhi—S. 4(5) (a) and (c)—Tax- 
able quantum—Dealer whose turnover is Jess than Rs. 30,000 and in- 
cludes turnover in respect of manufactured goods which is less than 
Rs. 10,000— Whether liable to be taxed-under clause (a) or clause (c).

(6) 1954 S.C.R. 958. 



Held,  that under sub-section (1) of section 4 only such dealers 
whose gross turnover exceeds the taxable quantum are liable to pay 
sales tax. From the definition of the expression  “taxable -quantum” 
in sub-section (5) of section 4 it is clear that clause (a) would apply 
only if the taxable quantum with respect to the goods imported or 
manufactured or produced for safer is Rs. 10,000 or more. Where turn- 
over with respect to such goods is less than Rs. 10,000, then clause (c) 
of sub-section (5) of section 4 would be applicable. Sub-section (5) of 
section 4 creates three classes of dealers for the purposes of taxation— 
(1) those whose business mainly is to import, manufacture or pro- 
duce goods for sale and in their case the taxable quantum with res- 
pect to such sales is fixed at Rs. 10,000; (2) particular, class of dealers 
not falling within above, the taxable quantum is left to be deter- 
mined by rules and (3) other dealers whose taxable quantum is fixed 
at Rs. 30,000. The tax is attracted only if in the first class of cases 
taxable quantum with respect to goods imported, manufactured or 
produced exceeds Rs. 10,000.

Reference under Section 21 of the Bengal Finance (Sales Tax) 
Act, 1941, referred to this Court by the Chief Commissioner where- 
in the following law point arises for the opinion of their Lordships of 
this Court :—

“Whether the dealer’s taxable turnover should be determined 
under sub-clause (a) or sub-clause (c) of sub-section (5) 
of Section 4 of the Bengal Finance (Sales Tax) Act, as ex- 
tended to Delhi.”
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Yogeshwar D ayal, A dvocate, for the Appellant.

S. N. Shanker, C entral G ovt. C ounsel, for the Respondent.

. ORDER

K apur,  J .—This reference m ade 'lo  this - Court by the 
Chief Commissioner of Delhi, under section- 21 of the 
BengaliFinance-(Sales Tax) Act, 1941, arises . in th e  follow
ing circumstances. The firm Kewalkishan-Om parkash 
(hereafter refered to as the assessee) is a dealer in cloth. 
During the assessment y ea r 1954-55’its  total turnover was 
Rs. 15,836-4-0. In  this year the assessee paid R l  10-4-0 as 
stitching charges to a tailor for stitching some quilts, 
m attresses and petticoats. From  th is  i t  was deduced that 
the  assessee" sold stitched garm ents and quilts as w ell of a 
very nom inal value. I t  was contended: o n 'b e h a lf  of the 
assessee before the  authorities th a t  ■ since, its turnover

Kapur, J.



6 2 PUNJAB SERIES [VOL. X IX -(1 )

Kewal Krishan 
Om Parkash 

v.
The State

Kapur, J.

w ith respect to goods m anufactured or produced for 
sale was less th an  Rs. 10,000, clause (a) of sub-section (5) 
of section 4 w as not applicable to the assessee 
and it could be taxed  only "under clause (c) of 
sub-section (5) of section 4, as it  then  stood, if its turnover 
was Rs. 30,000 or more. The Chief Commissioner took the 
view th a t since the assessee’s turnover included the sale- 
proceedS, though of a very small amount, of m anfactured 
goods also, the assessee was liable to tax under clause (a) 
of sub-section (5) of section 4. In other words he held that 
w here the turnover of an assessee is comprised partly  of 
m anufactured goods, he would be liable to tax if his to tal 
tuiyiover is more than  Rs. 10,000 even if the turnover -with 
respect to the  m anufactured goods is very m uch lesser. 
The Chief Commissioner, however, referred  to this Court 
the question of law  as to w hether “in the present case the 
dealer’s tu rnover should be determ ined under sub-clause (a) 
or (c) of sub-section (5) of section 4 of the Bengal Finance 
(Sales Tax) Act, 1941, as extended to Delhi.

Mr. Yogeshwar Dayal, the learned counsel for the 
assessee, contends th a t clause (a) of sub-section (5) of 
Section 4 is applicable only if the turnover w ith respect 
to the goods im ported for sale into the S tate of Delhi or 
m anufactured or produced for sale is Rs. 10,000 or more. 
According to the learned counsel since in th is  case the 
turnover of m anufactured goods was less than Rs. 10,000. 
clause (a) of sub-section (5) of section 4 was not applicable 
and the assessee could be taxed under clause (c) only if the 
turnover was m ore than  Rs. 30,000. Section 4(1) and (5), 
as it stood at the relevant time, was as under: —

“4(1|) W ith effect from  such date as the Chief Com
m issioner may, by notification in the. Official 
Gazette, appoint, being not earlier than  th irty  
days afte r the date of the said notification, every 
dealer whose gross turnover during the year 
im m ediately preceding the comm encem ent of this 
A ct exceeded the taxable quantum  shall be  liable 
to pay tax  under this Act on all sales effected 
afte r the date so notified.

(5) In this Act the expression “taxable quautum ” 
m eans—

(a) in relation to any dealer who im ports for sale 
any goods into the S tate of Delhi, or m anu
factures or produces any goods for sale, 
10,000 rupees; or :
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(b) in  relation to particular classes of dealers notKewal Krishan-
failing w ithin clause (a) such sum as m ay be Parkash
prescribed; or v-

The State

(c) in relation to any other dealer, 30,000 rupees.” Kapur, J.

Mr. S. N. Shanker, the learned counsel for the State, 
on the o ther hand contends th a t even where a small part 
of sale-proceeds is represented by m anufactured goods, 
then  clause (a) of sub-section (5) is applicable and if the 
to tal sale-proceeds are more than  Rs. 10,000 comprising 
both of m anufactured goods or other goods the turnover 
becomes taxable.

We are in  agreem ent w ith the submission of 
Mr. Yogeshwar Dayal. Under sub-section (1) of section 4 
only such dealers whose gross turnover exceeds the taxable 
quantum  are liable to pay sales-tax. From  the definition 
of the expression “taxable quantum ” in  sub-section (5) of 
section 4 it is clear th a t  clause (a) would apply only if the 
taxable quautum  w ith  respect to the goods im ported or 
m anufactured or produced for sale is Rs. 10,000 or more. 
W here turnover w ith  respect to such goods is less than 
Rs. 10,000, then  clause (c) of sub-Section (5) of section 4 
would be applicable. This view is in  accord w ith  the deci
sion of Nagpur High Court in Ayodhyaprasad Suklal v. The  
Crown (1), and. of the judgm ent b f M adhya Pradesh High 
Court in Mahahir Prasad v.'B. S. Gupta, Income-tax Officer, 
Indore, and another (2). Sub-section (5) of section 4 
creates three classes of dealers for the purposes of 
taxation—(1) those whose business m ainly is to import, 
m anufacture or produce goods for sale and in  their case 
the taxable quantum  w ith  respect to such sales is fixed 
at Rs. 10,000; (2) particular class of dealers not falling 
w ith in  above, the taxable quantum  is left to be determ ined 
by rules and (3) other dealers whose taxable quantum  is 
fixed a t Rs. 30,000. The tax. is a ttracted  only if in  the first 
glass of cases taxable quantum  w ith respect to goods im
ported, m anufactured or produced exceeds Rs. 10,000. That, 
to our mind, appears to be the plain construction of the 
section. Mr. Shanker seeks to distinguish the Nagpur deci
sion on the  ground th a t the word “gross” in sub-section (1)

T :   - - : •— ’ ■ -   —  I , .............................  .....................:------------------------------------------------------- — I . . . »

; (1) 1951 (2) Sales Tax Cases 44.
:'•> j (2) 1957 (8) Sales :Tax Cases 429. . _r ....



Kcwal * Krishan- 
Gm-Farkash, 

v.
•Thfc State

Kapur, J.

Grover, J.

1965

May, 14th.

i of section 4 does; not-appear, in  the corresponding provision 
in the Nagpur Act. That, in  our view, m akes no difference. 
Taxable quantum  having been; defined the  definition has 
to be incorporated in sub-section (1) of section 4. W hen so 
incorporated the  presence of the word “gross” in  the 
earlier p a rt of this section will m ake no difference. In 
this .view our answ er to the question referred  is tha t the 
taxable turnover in this case had to be determ ined under 
clause (c) of sub-section (5) of section 4. In the circum 
stances, however, there will be no order as to costs.

A. N. Grover, J —I agree.

B. R. T.
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INCOME-TAX REFERENCE

Before A. N. Grover and S. K. Kapur, JJ.

RAM GOPAL MOHTA (DECEASED) THROUGH SURAJRAT- 
TAN MOHATTA,—Petitioner.

versus

? THE COMMISSIONER OF INCOME-TAX,, DELHI AND 
RAJASTHAN,—Respondent.

Income-Tax Reference No. 22-D of 1963.

Income-tax Act (XI of 1922)—S. 8—Proviso—Income from inte
rest on securities—Expenditure for earning it in excess of income (i.e. 
negative income)—Deduction thereof—Whether allowable.

Held, that the use of the word “such” before “interest” in the 
proviso to section 8 of the Indian Income-Tax, Act, 1922, necessarily 
refers to the interest receivable on the securities.' Therefore, only a 
reasonable sum expended for the purposes of realising the interest can 
be deducted and it follows that if no interest is realised, the-assessee 
cannot claim deduction of any expenses for such realisation. The in
tention clearly is to allow deduction only when there has'"been income 
by way of interest on the securities. The words “in-respect'of any 
interest payable on money borrowed for the: purpose'of investment in 
the securities” immediately follow the provision relating to * expenses 
incurred for the purposes of realising interest. The same meaning, 
therefore, should normally be attributed to these words; namely, that 
such interest paid on borrowed, capital would beufedusctibte'Only if there


