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(4) Reference can usefully be made to a Bench decision 
rendered in Joti Ram, and others v. Chaman Lal and others (1), 
Wherein it was held thus : —

“The scope of the provisions of section 306, Indian Succession 
Act and the maxim actio personalis moritur cum persona, 
therefore, appears to be well-settled and the claim of 
damages on account o f loss to the estate of the injured 
would not abate on his death.”

(5) For the aforesaid reasons, the appeal is allowed. The order 
of the Motor Accident Claims Tribunal is set aside. The applica
tion moved by the legal representatives of the deceased for bring
ing them on record is allowed. They are allowed to be brought 
on record as legal representatives of the deceased claimant. The 
claim petition will be decided in the light of the aforementioned 
observations. The order under challenge is set aside. The claim 
petition will be revived and restored against its original number 
and will be disposed of on merits keeping in view the observations 
made above within three  months from the date of the receipt of 
the order. Cost in appeal will abide by the event.

P.C.G.

Before : Harbans Singh Rai, J.
THE PUNJAB STATE BOARD FOR THE PREVENTION & 

CONTROL OF WATER POLLUTION, 11-A, THE MALL, 
PATIALA,—Petitioner.

versus
M/S. RAJA RAM CORN PRODUCTS (PUNJAB) PVT. LTD., 

MOHALI AND OTHERS,—Respondents.

Criminal Revision No. 851 of 1985:

4th. September,- 1989.

Water (Prevention and Control of Pollution) Act, 1974—Ss. 
2(j), 21, 25, 26, 44 & 47—Code of Criminal Procedure (II of 1974)— 
S. 401—Pollution -control—Prosecution—Discharge of trade effluent

(1) F.A.O. No. 536 of 1979 decided on 25th September, 1981.
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in Sewer—Pollution level beyond permissible limit—Report of 
analyst—Criminal complaint filed—Magistrate discharging accused 
on the grounds that sample taken from sewer amounts to non- 
compliance of S. 21(1) i.e. such trade effluent not passing into 
‘Stream’ or ‘Well’ and report of analyst not sent to accused—Word 
‘Stream’—Meaning of—Question whether S. 22(2) mandatory left
open by the High Court—Order of discharge set aside as bad—Trial 
ordered.

Held., that the definition of ‘Stream’ in S. 2(j) of the Water 
(Prevention and Control of Pollution) Act, 1974 includes river, 
water course, inland water and sub-terranean water. So the dis
charge of the trade effluent will either mix with the sub-terranean 
water or inland water or shall go to some stream or river. Even if 
it is allowed to remain stagnant, it will mix with sub-terranean 
water and that will be included in the definition of ‘stream’.

(Para 11)

Held, that if the accused had not received the report or it was 
not sent to them, they could always get their trade effluent analysed 
and challenge the report.

(Para 14)

Held, that it was too early for the Magistrate to give a finding 
that the provisions of section 22 of the Act are mandatory. He 
should have taken into consideration whether the accused have 
been prejudiced or not and after giving careful consideration to 
this matter, come to any finding. This is all the more necessary as 
it is not asserted by the accused that at the time of the seizure of 
the sample of the trade effluent. they had installed any plant to 
reduce the pollution content of the effluent.

(Para 15)

Held. that the learned trial Magistrate, after having summoned 
the accused, was not justified in discharging them without giving 
the complainant an opportunity to prove its case. The order of the 
learned Magistrate. being not according to law. is liable to be set 
aside.

(Para 17)

Held, that as the case relates to matter of public importance 
and the health and well being of a large number of persons is 
involved, the trial Court is directed to proceed with the trial very 
expeditiously, preferably on day-to-day basis.

(Para 19)

Petition for revision under section 401 of Cr. P.C. against the 
order of the Court of Shri T. R. Bansal, PCS. Judicial Magistrate 1st
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Class, Kharar, dated 5th March, 1986 dismissing the complaint and 
discharging the accused.

Charge under section 44 read with section 47 of the Water (Pre- 
vention and Control of Pollution) Act, 1974.

H. L. Sibal, Sr. Advocate, S. C. Sibal, Advocate with him, for 
the petitioner.

J. N. Kaushal, Sr. Advocate, A. L. Bahl, Advocate and Ashok
Jindal, Advocate with him, for the Respondents.

JUDGMENT

Harbans Singh Rai, J.

(1) The Punjab State Board for the Prevention and Control of 
Water Pollution (hereinafter called the Board) filed complaint in the 
Court of Judicial Magistrate, 1st Class, Kharar against Messers Raja 
Ram Corn Products (Punjab) Pvt. Ltd. and others under section 44 
read with section 47 of the Water (Prevention & Control of Pollution) 
Act, 1974 (hereinafter called the Act), on the allegation that accused 
No. 1 Messers Raja Ram Corn Products (Punjab) Pvt. Limited was 
required to apply for consent of the Board under section 25 read with 
section 26 of the Act for regulating the discharge of the trade effluent 
in the sewer. Accused No. 1 through its Managing Director applied 
to obtain the required consent and the same was granted on May1 25, 
1976, subject to the following conditions: —

“1. The consent will be valid for a period of one year 
commencing from the date of issue of consent.

2. As BOD (Bio-Chemical Oxygen Demand) has not been 
performed by the industry the same should be got done at 
an early date. In case, it is found at any stage that 
treatment is required to be done for the effluent, the 
industry will instal necessary treatment plan and bring 
the effluent within the tolerance limits approved by the 
Board for discharge of industrial effluent into Public 
Sewer.”

(2) On May 8, 1985, Shri Surinder Mohan Singh Puri, Assistant 
Environmental Engineer, Regional Office, Patiala, duly empowered to
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take samples under section 21 of the Act, along with Shri Harpal 
Singh, Assistant Environmental Engineer, visited the premises of 
accused No. 1 and took sample of trade effluent under section 21 of 
the Act in the presence of Shri Haipal Singh, Assistant Environ
mental Engineer and Shri Jaswant Singh, Foreman of accused No. 1. 
Jaswant Singh Foreman refused to receive the notice in form XII 
and sign the documents.

(3) The Analyst report showed that the pollution was much 
higher than the permissible limit. The Board complained that as the 
accused have not brought down the said pollution within the tolerance 
limit prescribed by the Board, they have committed an offence.

(4) The accused were summoned by Judicial Magistrate, 1st 
Class, Kharar. Accused No. 1 through Raja Ram Gupta, Chairman, 
accused No. 2 Raja Ram Gupta, accused No. 3 Subodh Kumar Gupta, 
and accused No. 4 Smt. Neelam Devi Gupta appeared. Accused No. 5 
Varinder Bahadur Singh was declared a proclaimed offender on 
November 11, 1985.

(5) On appearance the accused filed an application for dismissal 
of the complaint on the ground that the effluent, the sample of 
which was taken, falls into a sewer and under the Act, the sample is 
to be taken under section 21 of the Act and the provisions of this 
section have not been complied with in this case. Section 21 of the 
Act provides that sample of an effluent can be taken which falls in 
a stream or well. Another ground for seeking the dismissal of the 
complaint was that section 22 of the Act provides that a copy of the 
report made by the Analyst had to be sent by the Board to the 
accused, but as the same has not been sent, so the complaint is not 
competent.

(6) Shri T. R. Bansal, Judicial Magistrate, 1st Class, Kharar,—vide 
his order dated March 5, 1986, dismissed the complaint and discharg
ed the accused. Feeling aggrieved, the Board has filed this revision 
praying that the Magistrate has acted against law and facts and his 
order dismissing the complaint and thereby discharging the accused 
be set aside and the accused be directed to face the trial in accordance 
with law.

(7) I have heard the learned counsel for the parties and gone 
through the relevant record and provisions of law with their help,
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(8) The learned Magistrate, while discharging the accused, has 
been influence by the arguments of the learned counsel for the 
accused mainly on two counts; Firstly; the learned'Magistrate says 
that the provisions of section 21 of the Act have not been complied 
With as the complainant could have taken the sample if the trade 
effluent of the accused-company was passing from the accused- 
company into the stream or well and as this is not the case of the 
complainant, so the complainant has not complied with the provi
sions of section 21. Secondly, the complainant had* not sent a copy 
of'the report made by the Analyst to the accused before filing the 
complaint in the Court and hence the provisions of section 22(2) of 
the Act have not been complied with and this is not an irregularity 
but an illegality, so the complaint is bad. In the last part o f the 
order, the learned Magistrate has mentioned that the complainant 
has not brought evidence to show that the trade effluent of the 
accused-company was enhancing the pollution, so the complaint is 
bad.-

(9) I have considered the reasoning given by the learned 
Magistrate for discharging the accused. To my mind, the reasoning 
has no basis and the order passed by the-learned Magistrate cannot 
be sustained.

Section 21(1) of the Act reads as under: —

“21. Power to take samples of effluents and procedure to be 
followed in connection therewith.—

(1) A State Board or any officer empowered by it in this 
behalf shall have power to take for, the purpose of 
analysis samples of water from any stream or well or 
samples of any sewage or trade effluent which is 
passing from any plant or vessel or from or over any 
place into any such stream or well.”

Stream has been defined in section 2(j) as under : —
“ ‘Stream’ includes—

(i) river;

(ii) water course (whether flowing or for. the time being, dry);
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(iii) inland water (whether natural or artificial);
(iv) sub-terranean water;
(v) sea or tidal waters to such extent or, as the case may,

be, to such point as the State Government may, by 
notification in the Official Gazette, specify in this 
behalf.”

(10) It is not disputed that the trade effluent of the accused- 
company goes to the sewer of S.A.S. Nagar Mohali and that sewer goes 
to a Nadi. The complainant was not given any chance to prove its 
case and Mr. Sibal has stated that if evidence is allowed to be led, 
the Board will prove this fact. The learned Magistrate has said in 
his order: —

“He further argued! that according to section 22(2) of the afore
said Act, the complainant should have sent the copy of the 
report of Analyst to the accused before filing the complaint 
in the Court but they did not do so and that amounts to 
non-compliance of the mandatory provision. This conten
tion has force because in the reply the learned counsel for 
the complainant Board had alleged that it is an irregularity 
and not illegality. Section 22(2) of the aforesaid Act lays 
down as under: —

‘On receipt of the report under sub-section (1) one copy of 
the report shall be sent by the Central Board or the 
State Board, as the case may be, to the occupier or his 
agent referred to in section 21, another copy shall be 
preserved for production before the Court in case any 
legal proceedings are taken against him and the other 
copy shall be kept by the concerned Board.’ ----------- ”

(11) When looked from another angle, the definition of ‘stream’ 
includes river, water course, inland water and sub-terranean water. 
So the discharge of the trade effluent will either mix with the sub
terranean water or inland water or shall go to some stream or river. 
Even if it is allowed to remain stagnant, it will mix with sub-terranean 
water and that will be included in the definition of ‘stream’.

(12) No evidence has been led in this regard and any finding 
given by the learned Magistrate will not be legally sustainable.
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I

The trial Court can decide this point only after the parties have led 
their evidence.

(13) The second reason given by the learned Magistrate for dis
charging the accused is that the provisions of section 22 of the Act 
have not been complied with. The relevant part of section 22 of the 
Act is as under:

“22. Reports of the result of analysis on samples taken under 
section 21.—

(1) Where a sample of any sewage or trade effluent has been
sent for analysis to the laboratory established or recog
nised by the Central Board or, as the case may be, 
the State Board, the concerned Board analyst appointed 
under sub-section (3) of section 53 shall analyse the 
sample and submit a report in the prescribed form 
of the result of such analysis in triplicate to the 
Central Board or the State Board, as the case may be.

(2) On receipt of the report under sub-section (1), one copy
of the report shall be sent by the Central Board or the 
State Board, as the case may be, to the occupier or his 
agent referred to in section 21, another copy shall be 
preserved for production before the Court in case any 
legal proceedings are taken against him and the other 
copy shall be kept by the concerned Board.”

(14) The learned Magistrate has declared the provisions to be 
mandatory and non-compliance to be illegality. It is not the case of 
the accused that non-compliance of the provisions of section’22 of the 
Act has resulted in any prejudice to them. Trade effluent discharge 
is a continuous process. If the accused had not received the report 
or it was not sent to them, they could always get their trade effluent 
analysed and challenge the report. The apex Court in Dalchand v. 
Municipal Corporation, Bhopal and another (1), held: —

“There are no ready tests or invariable formulae to determine 
whether a particular provision in a statute is mandatory 1

(1) A.I.R. 1983 S.C. 303.
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or directory. The broad purpose of the statute is impor
tant. The object of the particular provision must be 
considered. The link between the two is most important. 
The weighing of the consequence oi1 holding a provision to 
be mandatory or directory is vital and, more often than 
not, determinative of the very question whether the pro
vision is mandatory or directory. Where the design of 
the statute is the avoidance or prevention of public mischief, 
but the enforcement of a particular provision literally to 
its letter will tend to defeat that design, the provision 
must be held to be directory, so that proof of prejudice in 
addition to non-compliance of the provision is necessary 
to invalidate the act complained of.

Rule 9(j) of Prevention of Food Adulteration Rules (1955) 
which required the Food Inspector to supply a copy of the 
report of Public Analyst to the person from whom the 
sample was taken within a period of 10 days of the receipt 
of the report, was directory and not mandatory.

(Para 1)”

Similarly, in Lachmi Narain etc. etc. v. Union of India and 
others (2), the Supreme Court held: —

“The primary key to the problem whether a statutory provi
sion is mandatory or directory, is the intention of the 
law-maker as expressed in the law itself. The reason 
behind the provision may be a further aid to the ascertain
ment of that intention. If the legislative intent is expressed 
clearly and strongly in imperative words, such as the use 
of ‘must’ instead of ‘shall’ that will itself be sufficient to 
hold the provision to be mandatory, and it will not be 
necessary to pursue the enquiry further. If the provision 
is couched in prohibitive or negative language, it can 
rarely be directory; the use of peremptory language in a 
negative form is per se indicative of the intent that the 
provision is to be mandatory.

(Para 66)”

(15) In view of the law laid down by the Supreme Court, it was 
too early for the Magistrate to give a finding that the provisions of

(2) A.I.R. 1976 S.C. 714.
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section 22. of the Act are mandatory. He should have taken into 
consideration whether the accused have been prejudiced or not and 
after giving careful consideration to this matter come to any finding. 
This is all the more necessary as it is not asserted by the accused 
that at the time of the seizure of the sample of the trade effluent, 
they had installed any plant to reduce the pollution content of the 
effluent.

(16) The accused were granted consent on May 25, 1976, and 
that consent was valid for a period of one year. They have not 
installed any plant to reduce the pollution content of the discharge 
within one year of the grant of consent and they have been discharg
ing their trade effluent even after the lapse of one year. The con
tention of Mr. Sibal is that leaving everything aside, their non
installation of the plant to reduce the trade effluent even after the 
lapse of one year itself attracts the provisions of sections 25 and 26 
of the Act. The discharge of trade effluent without consent after 
the enforcement of the Act, according to Mr. Sibal, is an offence. I 
find force in the same.

(17) The- learned trial Magistrate, after having summoned the 
accused, was not justified in discharging them without giving the 
complainant an opportunity to prove its case. The order of the 
learned Magitstrate, being not according to law, is liable to be set 
aside.

(18) The revision filed by the Board is accepted and the order of 
the learned Magistrate dated March 5, 1986, dismissing the complaint 
and discharging the accused is set aside and the trial Magistrate is 
directed to proceed against he accused according to law.

(19) As the case relates to matter of public importance and the 
health and well being of a large number of persons is involved, the 
trial Court is directed to proceed with the trial very expeditiously, 
preferably on day-to-day basis. The parties through their counsel 
are directed to appear before the trial Magistrate on September 18, 
1989,

R.N.R.


